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1, A judgment in rem rendered in a Court of the State of Ohio, in virtue of the 


Act of the General Assembly of that State, entitled ‘An Act providing for the 
collection of claims against steamboats and other water crafts, and authoriz- 
ing proceedings against the same by name,” passed February 26, 1840, and 
the act explanatory thereof, passed February 24th, 1848, is to be regarded as 
a nullity by judicial tribunals in other States, unless the owner of the vessel 
proceeded against appeared in the suit and had an opportunity to make a 
defence. 


2. The title, ifany, acquired by the purchaser at a sale of the vessel on execu- 


tion, in virtue of such a judgment, is subordinate to the lien in favor of a 
material man, conferred by the general maritime law of the United States 
and the act of Congress of February 26, 1845, Ch. 20. 


3. A judgment recovered in a proceeding under the statute of Ohio, in a Court 


of that State, for supplies, is not a barto a subsequent suit ia remin admiral- 


ty, for the same supplies. 
Quere?—Whether the provisions of the statute of Ohio are not repugnant to 
the Constitution and laws of the United States. 


I. T. Williams, Chas. H. S. Williams, and Talcott, for the 
libellant; Green & Havens, contra. 
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ConKLING, J.—This is an action against the steamer Globe 
for the value of certain supplies furnished by the libellant, Wm. 
H. Glenny, at Buffalo, between the 13th of June, 1848, and 
the 10th of September, 1849, while the Globe was owned in 
the State of Michigan, enrolled and licensed at the port of De- 
troit, and employed in the business of navigation and commerce 
on the lakes. A claim was interposed by Joshua Maxwell, as 
owner, and a defensive allegation was brought in his behalf, in 
which it was pleaded that the Globe had, on the 26th day of 
April last, been sold and duly conveyed for the sum of $17,000 
by Elisha T. Sterling, by whom, on the 9th day of March last, 
she had been purchased at a public sale made by the Sheriff of 
Cuyahoga county, in the State of Ohio: that such sale was in 
virtue of an execution issued by the Supreme Court of Cleve- 
land, on a judgment rendered in February last, in favor of the 
Cuyahoga Steam Furnace Company, for the sum of $3,836 40 
damages, and $106 86 costs; that such judgment was recover- 
ed in a proceeding instituted on the 20th September, 1849, 
against the Globe, under an act of the general assembly of the 
State of Ohio, passed February 26th, 1840, and an act explan- 
atory thereof, passed February 24th, 1848, authorizing pro- 
ceedings against steamboats and other vessels navigating the 
waters within or bordering on that State; which acts are set 
forth in extenso in the defensive allegation. And it is thereby 
also further pleaded that during the same month of September, 
other suits of the same kind were in like manner instituted 
against the Globe, by other citizens of Ohio, wherein judgments 
were also recovered at the same term, and on which executions 
were successively issued to the sheriff of Cuyahoga county, all 
before the sale by him to Sterling. These judgments amounted 
in the aggregate to the sum of $13,442 50, leaving a balance 
of only $457 50 of the sum for which the Globe was sold; 
which sum was probably absorbed, chiefly, if not entirely, in 
poundage and interest. 

The claimant also further alleges that on the first day of No- 
vember, 1849, a proceeding of the same nature was instituted 
by the libellant against the Globe, in the same Court, for the 
identical cause of action on which the present action is founded 
and that a judgment was recovered therein for the sum of $522 
02 besides costs. It is necessary here to observe that two other 
actions for supplies are pending against the Globe before this 
court, commenced simultaneously with this—the one by the firm 
of Willard & Munger, citizens of Buffalo, and the other by the 
Buffalo Steam Engine Company; which, by agreement of par- 
ties, were brought to a hearing conjointly with this, and in 
which the pleadings and allegations of the parties are the same 
as in this—the libellants in these two latter causes having also, 
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simultaneously with the libellant Glenny, instituted proceedings 
and recovered judgments against the Globe under the Ohio 


‘statute. The aggregate amount of these three judgments is 


about $2,766 91; upon neither of which does it appear that 
any executions have been issued, nor has either been satisfied 
wholly or in part. 

It is unnecessary to refer particularly to the evidence given 
at the hearing, because there is little controversy concerning 
the facts on which the rights of the parties depend. It appears 
that the supplies for which the libellant claims compensation 
were in fact furnished, and that he is therefore entitled to have 
their value decreed to him, unless the matters insisted on, as 
already stated, by the defendant, the truth of which is also es- 
tablished, constitute a valid defence. This, therefore, is the 
point to be determined. 

It was strenuously and ably argued by the counsel for the 
claimant—1st. That in virtue of the sale by the Sheriff of Cuy- 
ahoga county to Sterling, and of his subsequent sale and con- 
yveyance to the claimant, the latter acquired an absolute title to 
the Globe, discharged of the maritime lien which the libellant 
is seeking in this action to enforce; and 2d. That conceding 
the reverse of this proposition, the lien was extinguished, on 
the principle of transit in rem judicatum, by force of the judg- 
ment recovered by the libellant in Ohio. 

The questions thus presented for decision are novel and im- 
portant, and I have accordingly felt it to be my duty to bestow 
upon them a careful scrutiny and deliberate consideration. 

The sale of the property of a defendant by execution on a 
judgment in a personal action invests the purchaser with such 
title and interest only as the defendant possessed at the date of 
the judgment or levy. If the defendant had no title, the pur- 
chaser acquires none; and if the property was previously in- 
cumbered, the incumbrance remains. There can be no doubt 
therefore that the lien or privilege conferred by the maritime 
law upon a material-man, would still adhere to the ship, not- 
withstanding its sale by execution on a judgment against the 
owner. But it was argued by the counsel for the defendant, 
that the judgment under which the Globe was sold, was a judg- 
ment in rem, and that as such it was conclusive against all the 
world. That the suits in the Ohio court were, in form at least, 
against the Globe in specie, and therefore in rem, is certain.— 
The first section of the act under which they were instituted 
declares that for demands like those of these Ohio creditors, the 
vessel shall be liable; and by the 2d section it is enacted that 
“any person having such a demand may proceed against the 
owner or owners or master of such craft, or against the craft 
itself.” The 3d and 4th sections of the act prescribe the mode 
of proceeding against the vessel. A precipe is to be filed 
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ainst it by name, accompanied by a bill of particulars verified 
ty oath ; whereupon a warrant is to be issued against the ves- 
sel, directing its arrest and detention until it shall be discharged 
by due course of law. The records produced at the hearing 
show that these creditors elected this form of remedy, and that 
the steps prescribed by the act for that purpose were, or were 

pintended to be pursued. Not only so, but, according it seems, 
to the practical construction given to a provision contained in 
the 6th section of the act, that ‘the pleadings and proceedings 
shall be as in other cases, the Globe was personified in the 
pleadings, as the contracting party defendant—the materials 
and supplies being alleged to have been furnished at her re- 
uest, and she being alleged to have promised to pay for them. 
he is represented, moreover, as having appeared by attorney, 
and seed the general issue and notice of set off—no real per- 
son being named in the record as a party to the suit, except 
the plaintiff. 

The pleadings and judgment which led to the sale of the 
Globe were therefore literally in rem; and it must be conceded 
also, as a general rule, that what in the authorities cited at the 
hearing, are denominated judgments in rem, are followed by the 
legal consequences ascribed to them by the defendant’s counsel. 
The question is whether this rule is applicable to the present 
case. This is denied by the libellant’s counsel, who insist in 
the first place, that the judgment was of no validity whatever, 
for want of any notice to the owner of the vessel ; and they have 
referred to numerous authorities in support of this proposition. 
The authorities relied on by them consist of a series of decisions 
in the national and state courts, asserting with one voice, the 
necessity of notice in some form, to the party to be affected ad- 
versely by judicial proceedings in whatever form ; and it is un- 
deniable that when the rights of the litigants depended on a 
judgment, unless it appeared either that such notice had been 
given, or that the defendant or party in interest had in fact 
appeared and had an opportunity to defend his rights, the judg- 
ment has uniformly been treated as a nullity by the courts both 
of England and of this country. 4” 

Thus in the case of Fisher vs. Lane and others, 3 Wils. R. 
297, which was an action of assumpsit for goods sold and deliv- 
ered, the defence was that the money for which the action was 
brought had already been once paid, in consequence of a judg- 
ment and execution upon a foreign attachment in London 
against the defendants as garnishes, in a suit against Fisher, 
the plaintiff. But it appearing that no personal notice of the 
suit had been given to Fisher—the custom of London, as it was 
shown, not requiring such notice—although the judgment in the 
principal suit was not rendered until after four defaults, nor 
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that against the defendants as garnishees, until after summons 
to show cause, the defence was overruled. Custgms of “ partic- 
ular cities’ observed Lord Chief Justice De Grey, “ may de- 
viate from the course of the common law, but a custom contrary 
to the first principles of justice can never be good; so this cus- 
tom not to summon or give notice té a defendant in a suit com- 
menced against him is contrary to the first principles of jus- 
tice, and(in my opinion as at present advised) cannot be good.”’ 
A verdict for the plaintiff subject to the opinion of the court 
having been taken, the whole court concurred in this opinion, 
and gave judgment for the plaintiff. 

In the case of the Mary the same doctrine is asserted by the 
Supreme Court of the United States. “It is,” said Chief Jus- 
tice MARSHALL, “a principle of natural justice, of universal 
obligation, that before the right of an individual be bound by a 
judicial sentence, he shall have notice, either actual or implied, 
of the proceedings against him.” 9 Cranch, R. 126, 3 Cond. 
R. 306. In the case of Bradstreet vs. the Neptune Ins. Co., 
3 Sumner’s, R. 600, 607;-608, referring to a case of seizure 
and condemnation under a municipal law of Mexico, Mr. Jus- 
tice Srory declared it to be “‘ a rule founded in the first prin- 
ciples of natural justice, that a party shall have an opportunity 
to be heard in his defence before his property is condemned.”’ 
“Tf,” he added “a seizure is made and condemnation is passed 
without any public notice of the proceedings, so that the parties 
in interest have no opportunity of appearing and making a de- 
fence, the sentence is not so much a judicial sentence, as an 
arbitrary sovereign edict. It has none of the elements of a 
judicial proceeding, and deserves not the respect of a foreign 
nation. It ought to have no intrinsic credit given to it, either 
for its justice or its truth, by any foreign tribunal. It amounts 
to little more in common sense and common honesty, than the 
sentence of the tribunal which first punishes and then hears the 
party—castigatque auditque. It may be binding upon the sub- 
jects of that particular nation. But upon the eternal principles 
of justice it ought to have no binding obligation upon the rights 
or property of the subjects of other nations; for it tramples 
under foot all the doctrines of international law; and it is but 
a solemn fraud if it is clothed with all the force of a judicial 
proceeding. I hold, therefore, that if it does not appear from 
the face of the record of the proceedings in rem, that due no- 
tice by some public proclamation, or by some notification or mo- 
nition, acting in rem or attaching to the thing, so that the 
parties in interest may appear and make defence, and in point 
of fact the sentence of condemnation has passed upon ex parte 
statements without their appearance, itJs not a judicial sen- 
tence, conclusive of the rights of foreigners, or to be treated in 
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the tribunals of foreign nations, as imparting verity in its state- 
ments or proofs.” 

This language of Chief Justice MarsHALt and Mr. Justice 
Srory was applied to the proceedings of foreign courts, and is 
to be considered as having been intended to refer especially to 
such proceedings. But language of the like import has been 
repeatedly held, and the principles it inculcates enforced with 
respect to the judgments of the courts of other States. Kent's 
Comm. 261, note c., 3d edition, and the case here recited, The 
constitution of the United States, it is true, declares that “ full 
faith and credit shall be given in each State to the public acts, 
*™ « records and proceedings of every other State,” art. 4, sec. 1; 
aes, .\ 44 and Congress, in pursuance of authority for that purpose con- 
ferred by the constitution, has, by the act of 26th May, 1790, 

ch. 11, declared that such records and judicial proceedings, 
authenticated in the manner prescribed by the act, “ shall have 
such faith and credit given to them in every court of the Uni- 
ted States, as they have by law or_usage in the courts of the 
State from whence the said records are or shall be taken.” But 
this does not prevent an inquiry into the jurisdiction of the 
court, in which the original judgment was rendered, to pro- 
nounce the judgment, nor an inquiry into the right of the State 
to exercise authority over the parties, or the subject-matter, nor 
an inquiry whether the judgment is founded in, and impeacha- 
ble for a manifest fraud. The constitution did not mean to 
confer any new power upon the States; but simply to regulate 
the effect of their acknowledged jurisdiction over persons and 
things within their territory. It did not make the judgments 
of other States domestic judgments to all intents and purposes; 
but only gave a general validity, faith, and credit to them as 
evidence. No execution can issue upon such judgments, with- 
out a new suit in the tribunals of other States. And they en- 
joy not the right of priority or privilege, or lien, which they 
have in the State where they are pronounced, but that only 
which the Lex fori gives to them by its own laws, in the char- 
acter of foreign judgments. Story, Confl. Laws, §609 ; Story’s 
Comm. on the Cons. ch. 29, §1307; 1 Kent’s Comm. 261, note 
c. M’Elmoyle vs. Cohen, 13 Peters’ R. 312; 1 Greenl. Ev. 
§ 548, ib. notes. To this extent then, the judgments of other 
States are to be regarded as foreign. 

Now the term Jurisdiction, when applied to a personal ac- 
tion, imports a rightful authority over the cause or subject mat- 
ter, and over the person of the defendant ; and when applied 
to a proceeding in rem it imports the like authority over the 
| Res, and, so far at least as the Res is concerned, over the per- 
son. Sce Greenl. Ev. §540, 541, 651, and the cases there 
cited. In general, and with certain exceptions which it is un- 
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necessary here to notice, jurisdiction over the subject matter 
will be presumed. Rose v. Himely, 2 Cranch’s R. 241, 2 Con- 
dens. R. 98; Bloom y. Burdick, 1 Hill’s R. 130. But as al- 
ready observed, no judicial tribunal can acquire a rightful ju- 
risdiction over the person or thing without due notice of the 
proceeding ; and this must appear in the record itself, or else 
it must be shown that the defendant or party in interest did in 
fact appear and have an opportunity to be heard in his defence. 
Bradstreet vs. Heath, 13 Wend. R. 607; Bradstreet vs. The 
Nep. Ins. Co. 3 Sumner’s R. 500, 607, 608; Sawyer vs. The 
Marine F. & M. Ins. Co. 12th Man. R. 291, 295. But in the 
case before the court, no notice in any form appears on the face 
of the record, nor is it pretended that any was in fact given.— 
Indeed, the act under which the proceeding took place, requires 
none; and this novel feature of the act is rendered still more 
remarkable by another provision contained in it which purports 
to make the judgment to be rendered, in effect, a judgment in 
personam as well as in rem; by directing, in case of a deficien- 
cy of proceeds from the sale of the vessel, to satisfy the judg- 
ment, that ‘‘the balance shall remain to be collected on execu- 
tion as upon other judgments.”’ It does appear by the record, 
however, as already observed, that a gentleman appeared as 
the attorney of the vessel, and it was admitted at the hearing 
that he was employed by the owner. 

The latter resided at the time, at Detroit, in the State of 
Michigan, and his appearance by attorney affords an answer to 
the objection of want of notice, to the extent of his interest in 
the Globe. 

After what has been observed, it is unnecessary to add that 
but for the appearance by attorney of the owner of the Globe, 
it would have been my duty to hold the judgment in question a 
nullity. If it is valid it owes its validity therefore, to a fortuit- 
ous circumstance not provided for or contemplated by the act, 
and would doubtless have been rendered if there had been no 
appearance in the case. It was, I perceive, for the precise 
amount claimed by the plaintiff, and this is all that could have 
been adjudged had the judgment been taken by default. It is 
upon the act itself, therefore, that the objection really falls. 

We have seen why it is that notice is held to be indispensible 
to the exercise by judicial tribunals of a rightful jurisdiction ; 
and why, when this ingredient is wanting their judgments are 
without extra-territorial force. Is the great principle of justice 
by which this condition is enjoined less obligatory upon the 
Legislature of the several States of the American Union than 
upon their courts? It is declared by Ch. J. Marshall to be “ of 
universal obligation.”’ Can it by any reasonable intendment be 
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vest their Legislature with authority to disregard it? And if 
they did, are such acts of legislation binding upon the judicial 
tribunals in other States? But it was intimated by the counsel 
for the claimant that the extra territorial obligation of this act 
might be maintainable on the ground that every nation possesses 
the power of confiscation over all property situate or coming 
within its territories ; and authorities were cited in support of 
this doctrine. I confess my surprise that such an argument 
should have been pressed into this discussion. Confiscation is 
either an act of penal justice for the punishment of great crimes 
against the State, Blac. Comm. 299, or the exercise of a bellig- 
erant right against the property of public enemies, Kent's 
Comm. 61, 66; not the arbitrary seizure of the property of 
one person, whether citizen or stranger, for the benefit of an- 
other person. 

So long as it shall be the pleasure of the legislature of Ohio 
to suffer this act to remain unrepealed, and the courts of that 
State shall deem it to be their duty to carry it into effect, its 
unavoidable evils must be submitted to; but beyond the limits 
of that State there can be no obligation founded either in law, 
justice or comity, unnecessarily to aggravate those evils. It is 
my desire not less than my duty, nevertheless, to abstain from 
any animadversions upon it not required by the actual exigen- 
cies of the case before me; and if it is true, as it was further 
argued by the counsel for the libellant, that conceding the va- 
lidity, in the ordinary sense of the term, of the judgment in 
question, it falls short of the legal effect attributed to it by the 
advocates of the claimant, it is unnecessary, so far as the sale 
of the Globe is concerned, to determine whether the judgment 
under which the sale took place, was valid or not. Was this, 
then, such a judgment in rem as is or can properly be held to 
work an indefeasible change in the thing proceeded against? 
The act itself furnishes no answer to this question. It is there- 
fore to be determined by the application of general principles; 
and looking at it in this light, it does appear to me that the an- 
swer which ought to be given to it is not even doubtful. 

The proceedings prescribed by the Ohio statute are suz gen- 
eris and therefore anomalous. They have some resemblance 
to the proceeding usually denominated Foreign Attachment, and 
some also to that prescribed in the New England States, where- 
by the propefty of the defendant may be attached and held in 
custody on mense process in a personal action to satisfy the 
judgment, if any, to be obtained by the plaintiff. But they 
differ essentially from both, and they are still more unlike the 
proceedings of a Court of Admiralty, or of the English Court 
of the Exchequer in cases of municipal seizure, whose decrees 
and sentences in rem are said to be binding on all the world. 





OD OES ee ae 








AMERICAN LAW JOURNAL. 345 


[The Globe. ] 


Law is said to be the perfection of reason. It would be 
strange, therefore, if the maxim cessante ratione cessat lex had 
not found a place among its axioms. Now, the well known rea- 
son why a judgment in rem is held to be conclusive upon all 
interests and titles in controversy before the court, is that all 
persons having an interest or title in the subject matter, are in 
law deemed parties; and they are deemed to be parties, be- 
cause they are permitted, and by the most effective forms of no- 
tice of which the case is succeptible, are summoned to become 
so in fact. The mode of procedure differs slightly in different 
countries. In this country it is as follows: If it is in behalf of 
the United States for a forfeiture, there must always have been 
a previous public seizure and detention of the thing proceeded 
against. ‘This is followed, and when the proceeding is at the 
suit of a private person, the action is commenced, by the exhi- 
bition in court of a pleading setting forth the grounds of the 
proceeding and praying process of arrest and monition, which 
is accordingly issued. In virtue of theqvarrant of arrest the 
Marshal takes into his custody the vessel or other thing, and 
in obedience to the command of the writ of monition, which 
however is usually incorporated with the warrant he posts a no- 
tice, embracing the substance of the libel, on a conspicuous part 
of the thing, and publishes it in one or more newspapers near 
the place of arrest, calling on all persons having any right, title 
or interest in that thing to appear in court on a certain future 
day and assert their claims, on pain of being pronounced in 
contumacy and default. The right to do this by suitable alle- 
gations is fully recognized and guarded, untrammelled by tech- 
nical niceties, not only during the pendency of the original 
suit, but until the final disposition of the proceeds of the sale 
of the property, should a sale be decreed. Such, in brief, is 
the proceeding in rem which is held obligatory in its results 
upon all the world. To those not familiar with it, it may seem 
to be an exception in this respect to the rule which limits the 
binding force of judgments at common law to the actual parties 
and their privies; but in reality it is not; for it binds only 
those who are at least potentially parties to it, and who have 
an opportunity if they choose to avail themselves of the privi- 
lege, not only to contest the claims of the libellant, but to su- 
percede him by setting up superior claims of their own. After 
what I have already said of the proceedings prescribed by the 
Ohio statute, it is hardly necessary to add, that with the excep- 
tion of being in form a proceeding in rem instead of in perso- 
nam, it is the reverse of that which I have described, and wholly 
wanting in the peculiar element on which the conclusive effect 
of the latter depends. Admitting therefore, that this court is 
bound to treat the sale of the Globe to Sterling, as valid, it fol- 
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lows, that to ascribe to it any efficacy beyond that of a sale on 
execution under a judgment recovered in an ordinary personal 
action, would be to ascribe to it an effect without a cause, and 
would, as I believe, be repugnant alike to law and to common 
sense. Such a doctrine would be less sweeping, and therefore 
less mischievous in its consequences, and might even appear to 
derive some countenance from analogy, if the remedy had been 
limited to those demands for which a lien is conferred by the 
maritime law. But the act not only makes no distinction be- 
tween foreign and domestic vessels, but subjects all to “ seiz- 
ure’’ for debts contracted by the owner, steward, consignee or 
other agent, as well as by the master; “for injury done to 
persons or property by such craft ;”’ and ‘for any damage or 
injury done by the captain, mate or other officer thereof, or by 
any person under the order or direction of either of them, to 
any person who may be a passenger or hand’’ on board. The 
argument is that a sala in virtue of a judgment for any one of 
these causes of actionghas the effect of displacing and extin- 
guishing the lien of a mariner or material man, so highly fa- 
vored in law as to be held paramount, not only to the title of a 
bona fide purchaser, without notice, but to that of the govern- 
ment acquired by forfeiture. To such a doctrine, I cannot 
yield my assent. 

But there is a farther objection to this part of the defence, 
not adverted to at bar, but which appears to me well worthy of 
consideration. ‘The Constitution declares that the judicial 
power of the United States shall extend ‘ to all cases of admi- 
ralty and maritime jurisdiction ;” and by the judiciary act of 
24th September, 1789, the District Courts are invested with 
‘exclusive cognizance of all civil causes of admiralty and mar- 
itime jurisdiction.” ‘The constitution also confers upon Con- 
gress power ‘‘to regulate commerce with foreign nations among 
the several States, and with the Indian tribes;’’ and this power 
is also held to be exclusive. The admiralty and maritime ju- 
risdiction conferred by the constitution having been held to be 
limited to cases arising on the high seas or on tide waters, and 
experience haying at length, as it was supposed, demonstrated 
the necessity of extending the admiralty forms of remedy to 
certain cases arising on the lakes, this was done by the act of 
26th February, 1845, ch. 20. These constitutional and legis- 
lative provisions do not interfere with the common law jurisdic- 
tion of the State Courts, but leave the suitor at liberty to pur- 
sue his concurrent common law remedy i in these courts whenever 
he sees fit. But I doubt whether it is competent for a State 
Legislature to interpose by creating new remedies unknown to 
the common law, and calculated to “supercede and defeat those 
provided by the constitution and laws of the United States, 
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thus exhausting the sources of federal jurisdiction, and by lo- 
cal regulation, introducing discord and confusion where the 
common good requires that harmony and regularity should pre- 

vail. In this very case, but for this Ohio statute, the Cuyahoga 
Steam Furnace Company, on whose execution the Globe was 
sold, would probably have instituted a suit in admiralty in the 
District Court of Ohio; and in that case all the Ohio and New 
York creditors with whom this suit has made us acquainted, could 
at little expense, have intervened for their interest, and justice 
would not have been violated by the appropriation of the whole 
proceeds of the sale of the Globe to the satisfaction of the Fur- 
nace Company and of the other creditors who had the good for- 
tune, by being on the spot, seasonably to learn that the Globe 
had been arrested, to the total exclusion of those who, by their 
remoter residence, were left in ignorance. Indeed, as the suits 
in favor of the Ohio creditors were not simultancously com- 
menced, it was only because the Globe brought enough to satis- 
fy them all, that some of them got paid at all; for it wasshown 
at the hearing to be the practice, when several suits are insti- 
tuted, to assign priority of payment to the parties according to 
the order of priority among them in point of time. The : ‘act, 
moreover, as already intimated, makes no provision for inter- 
vention at any stage, and when the vessel is once sold upon a 
notice of ten days—the only notice required by the act—what- 
ever balance of the proceeds may remain after satisfying the 
execution, is peremptorily directed by the act to be paid over to 
the owner by the sheriff, without, as I understand the act, any 
judicial order for that purpose, and without any provision, 
therefore, for ascertaining to whom the vessel really belonged. 
But a State law authorizing such proceedings must necessarily 
interfere, if it does not directly conflict with the authority and 
policy of the National Government; and it seems too obvious 
to require further demonstration if the proceedings under the 
act in question are to have the conclusive effect attributed to 
them by the counsel for the claimant, that they will, to the ex- 
tend of their operation, render that authority and policy nu- 
gatory. 

It should be remembered, however, that this act was passed 
in 1840, five years before the act of Congress extending the 
admiralty forms of remedy to our inland waters; and it seems 
but reasonable, as it is but respectful to hope that it will ere 
long be repealed—its objectionable provisions being supplied, if 





it should be deemed necessary, by giving a limited and cartful- 
ly regulated lien in favor of ship- “wrights and material men, 
like that given by the laws of Pennsyly ania, the New England 
States and New Y ork, which may be enforced, as it generally 
is in the States I have ‘mentioned, in common with the lien given 
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by the general maritime law, by the District Court of the Uni- 
ted States. 

It remains now to determine whether the judgment recovered 
by the libellant against the Globe under the Ohio statute is a 
bar to this action. 

It is obvious that this judgment is obnoxious to all the ob- 
jections which have been urged against the validity of that 
under which the Globe was sold; and there is also a further 
objection arising from the alleged irregularity of the proceed- 
ings under the act in this instance. It is very clear that if the 
judgment is without validity, it can be no impediment to the 
libellant’s right to maintain this action. But for obvious rea- 
sons I choose to abstain from any further discussion on this 
point, unless it is necessary to the just decision of the case be- 
fore me; and in my opinion it is not necessary. 

It has already been observed that the fund arising from the 
sale of the vessel, was exhausted, in satisfying the claims of the 
creditors who, being prior in point of time, were entitled by the 
laws of Ohio, to priority of payment. This, therefore, is nota 
vexatious suit—there being no pretence of satisfaction either 
actual or potential; for it is unnecessary to re-assert the utter 
futility of the right which the act purports to secure, of resort- 
ing to an execution against any other property or against the 
person of the owner; nor can it be necessary to enter into a 
formal refutation of the suggestion that he may be sued on the 
judgment. It does not purport to be a judgment against him, 
nor did he by his appearance to defend his interest in the Globe 
render himself personally amenable to the court. Bissell vs. 
Briggs, 9 Mass. R. 468; Story, Confl. Laws, §549; Green. 
Ey. sec. 542. 

Precisely under what view of his interest it was that the li- 
bellant saw fit, during the pendency of the proceedings by the 
Ohio creditors, to institute his suit in Ohio, does not appear.— 
It seems reasonable to conclude, however, that hearing of these 
‘proceedings he was induced by the fear of loosing his demand, 
,and the hope that by that means he might secure it, to try the 
experiment to which he resorted. It may, or may not, be a 
hardship to the claimant to be obliged to pay this debt; this 
depends on circumstances unknown to the court. But be this 
as it may, there can be no injustice in allowing the libellant to 
enforce the lien which as a material man he acquired in virtue 
of the act of Congress and the general maritime law. He has, 
on his part, established a right, prima facie, to a decree in his 
favor. The prior judgment is set up as a defence purely tech- 
nical in its nature, having no equity to recommend it, and to 
result, if successful, in actual injustice to the libellant. 

On the other hand it is an established general rule of law, 
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that when any matter has once been put in suit and decided 
upon in a court of competent jurisdiction, the same subject can- 
not again be brought into litigation. The reasons on which 
this rule is founded are:—1. That no one ought to be twice 
harassed on account of the same cause of action. 2. That it is 
the interest of the public that there should be an end of litiga- 
tion. In the case of a judgment recovered, as in the present 
case, on a contract, a further technical reason is also assigned, 
viz: that the plaintiff has by his voluntary act converted his 
contract into the higher security of a judgment, and that the 
contract has thereby become merged. 

It is true, as argued at bar, that courts of admiralty are 
bound, in the exercise of the limited jurisdiction that belongs 
to them, to conform their decisions to the principles of equity, 
and in general to disregard mere technicalities. But there are 
some axioms of jurisprudence so deeply founded in considera- 
tions of general expediency, that they ought to be enforced 
even at the occasional expense of particular injustice ; and they 
accordingly are so by courts of equity, as well as by courts of 
law. 

And considering the magnitude of the evils which the rule in 
question is designed and adapted to prevent, and the danger of 
relaxing it, there is great reason for classing it among those 
axioms to which I have referred. But in order to determine 
its applicability to the case before the Court, it is necessary to 
attend to one of the limitations which define its scope. This 
limitation excludes whatever may properly be denominated a 
collateral or concurrent remedy. It is hardly necessary to cite 
an authority for this proposition ; but it is distinctly stated by 
Lord ELLENBoROvGH, C. J., in the following terms: “ A judg- 
ment recovered in any form of action is still but a security for 
the original cause of action, until it is made productive in satis- 
faction to the party ; and therefore till then it cannot operate 
to change any other collateral concurrent remedy which the 
party may have ;”’ Drake vs. Mitchell and others, 3 East’s R., 
251, 258. Torender a judgment recovered a bar, it must ap- 
pear that the former suit was founded on the same identical 
cause of action. When it is on a contract, it must be on the 
same identical contract. Thus if the contract be joint and sev- 
eral, the better opinion appears to be that the judgment in an 
action against one is no bar to an action against all; and on 
the other hand, that a judgment against all, jointly, is not a 
bar to a subsequent action against one alone. Greenl. Ev., 
sec. 539; The United States vs. Cushman, 2 Sumn. R. 426, 
437, 441, and the authorities there cited, particularly Lesh- 
more vs. Fletcher, 1 Crompt. and Meeson’s R. 623. So also 
it has been held that a judgment in an action of covenant on a 
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mortgage is no bar to an action of debt on the accompanying 
bond. Another qualification of the rule is, that a party is not 
to be concluded by a judgment recovered in a prior suit or pros- 
ecution, when, from the nature and course of the proceedings, 
he could not avail himself of the same means of redress which 
are open to him in the second suit. Greenl. Ev., sec. 524.— 
Though it is true, therefore, with respect to real as well as 
personal actions, that a judgment is a bar to another action of 
the same or the like nature for the same thing, yet this is true 
only where the second action is of the same or of inferior de- 
gree; for if itis of a higher nature, the former judgment is not 
a bar. A judgment in either of the other forms of real action, 
therefore, is no bar to a writ of right. Kitchen and others vs. 
Andrews, 3 Wils. R. 304, 505. These principles and the rea- 
sons on which they rest are in my judgment decisive against 
the operation of the former judgment in the present case. The 
action was against the Globe, in specie ; the cause of action as 
set forth in the declaration being an assumpsit by the vessel 
herself. The proceeding had its origin and its sanction in a 
local municipal law alone. The very foundation of the action 
was a fiction, which was rendered effective by a form of proce- 
dure unknown to the common or civil law. It was a proceed- 
ing in rem, not in the ordinary sense of that phrase, and is to 
be so denominated only because it acted directly upon a thing 
instead of a person. ‘The means of redress it promised consist- 
ed in the right to have the particular thing proceeded against, 
sold subject to all valid antecedent incumbrances and to receive 
the protétds of ti’sale if any should remain after satisfying 
all prior claims upon the fund. Neither the person nor any 
other property of the owner could be reached through the judg- 
ment to be obtained. As a security, therefore, the judgment 
was inferior to a judgment against the owner of the vessel in a 
personal suit, and it will not de pretended that such a judgment 
would be a bar to this action. On the contrar y, the present ac- 
tion is grounded on a lien or privilege conferr ed by the gener- 
al maritime law of the United States, extended by force of an 
act of Congress to the Lakes. This lien results from an im- 
plied hypothecation of the vessel by the act of the master ; and 
it has priority over all common law liens; over the title ac- 
quired by purchase or by forfeiture ; and it yields only to the 
lien of the mariner derived from the same source. I am of 
opinion, therefore, that this action is to be regarded as a col- 
lateral concurrent remedy to which the libellant had a right to 
resort notwithstanding the former judgment. There must ac- 
cordingly be a decree in his favor, and a like decree in each of 
the other actions which I have mentioned, for the sums proved 
or admitted at the hearing to be due to the libellants respec- 
tively. 
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District Court of the City and County of Phil’a. 


VICTOR EHRMAN vr. ISAAC R. DAVIS. 
Case stated, December 28, 1850. 


Where the owner of a certain yearly ground rent had confessed a judgment, and 
had afterwards assigned the said ground rent, and then the said judgment 
was revived without making the assignee of the ground rent a party to the 
proceedings :—Held, that although an execution was issued upon said judg- 
ment and levy made of the said ground rent within five years from the date 
of the original judgment; yet, as the Sheriff's sale did not take place until 
after the five years had elapsed, the title of the assignee of the ground rent 
was not divested by said Sheriff ’s sale. 


The facts of the case sufficiently appear in the opinion of 
the Court which was delivered by 

Frxp.ay, J.—On the 17th December, 1856, a judgment was 
confessed by William Fryer, the owner of a ground rent resery- 
ed out of a vacant and unimproved lot of ground in Wood st., 
near Schuylkill 8th st., to Geo. B. Reese. On 30th September, 
1857, Fryer and wife conveyed the ground rent, bound by the 
judgment, to the plaintiff, by deed recorded the 1st November, 
1837. The judgment was revived without making the terre 
tenant a party. 

An alias Fi. Fa. was issued upon the original judgment, and 
the ground rent in question was levied upon and condemned 
before and sold after the expiration of five years from the entry 
of the judgment, to the defendant. Did the defendant acquire 
any title under the sheriff ’s sale to the ground rent. 

There is no doubt that prior to the act of March, 1827, Pur. 
1847, 661, a fi. fa. levy and condemnation, or indeed even a 
fi. fa. issued either before or after a year anda day from the 
entry of the judgment preserved its lien; Young vs. Taylor, 2 
Binn. 218, 228-9, 2 R. 39, Boal’s Appeal, Robbins vs. Bellas, 
2W. 365. That act, however, was intended and is sufficiently 
comprehensive in its terms to change totally the law as it was 
then settled. 

It was evidently the intention of the Legislature to exclude 
every other mode or process of continuing the lien of a judg- 
ment, but those specified in the act, viz: by sci. fa. or the agree- 
agreement of the parties. The latter clause of the 4th section 
expressly enacts that ‘no order or rule of court, or any other 
process or proceeding thereof, shall have the effect of obviating 
the necessity of the revival in the manner herein prescribed of 
any judgment whatever.” This language, too plain to be mis- 
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taken, has received a judicial construction in Ebright vs. The 
Bank, 1 Watts 397. By the act of 26 March 1827, the term 
of two years was allowed within which to revive judgments the 
liens of which had been continued by previous laws. The act 
of 23d March 1829, extended the time for one year from the 
date of that act. It was held in that case that a judgment, the 
lien of which was preserved by execution and levy on land, at 
the time of the passage of those acts, is required by them to be 
revived within one year from the date of the latter act; and if 
not revived within that time; the lien expires ; and this, although 
the execution was out upon it at the time, and a sale made of 
the land in six days only after the term in the act had expired.” 
In language which it is difficult to misapprehend, says Mr. J. 
Rocers, “the Legislature have made a sci. fa. necessary in all 
cases where such a writ can issue.” + . That 
the latitude of construction in which the courts had indulged as 
to the original act of 1798, had been often regretted as a prin- 
cipal source of legal strife, uncertainty and difficulty. 

But it is contended that the lien of this judgment was con- 
tinued until after the sheriff’s sale by the 8th section of the 
act of 16th April 1849, (P. L. 664,) which provides “ that in 
all cases where a judgment has deen or shall be regularly re- 
vived between the original parties, the period of five years du- 
ring which the lien of the judgment continues, shall only com- 
mence to run in favor of the terre tenant from the time he or 
she has placed their deed on record.’”’ This construction of 
the section would give it a retroactive effect so as to revive 
against the terre tenenant a judgment whose lien as to him had 
expired more than 8 years before its passage. 

The section as to judgments already revived evidently refers 
only to those which were liens as against terre tenants at the 
date of its passage, for the language “the period of five years 
during which the lien of the judgment continues shall only com- 
mence to run in favor of the terre tenant from the time he or 
she has placed their deed on record,” seems inapplicable to a 
judgment whose lien had expired as regards the terre tenant at 
the date of the passage of the act. It is equivalent to saying 
that a lien then existing upon the lands of the terre tenant shall 
continue five years from the time his deed is recorded. A retro- 
active effect will never be given to a statute where such does 
not appear to be the express design of the Legislature—nor 
will it be done so as to effect contracts or property ; Mullock 
ys. Louder, 5 W. & 8. 198, Dwarris 681. It was held there that 
the act of 8th April 1833 which provides that real estate ac- 
quired by a testator after the date of his will shall pass by a 
general devise, does not apply to a will dated before its pas- 
sage. The 4th section of the statute of Frauds provided very 
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emphatically that no action should be brought to charge any 
person upon any verbal agreement made upon consideration of 
marriage. 

A verbal promise made the day before the statute went into 
effect was held not to be within it. 2 Lev. 227, Gilmore vs. 
Shuter. The construction contended for by the defendant 
would bring the act in direct conflict with the coastitution. It 
can hardly be contended that the Legislature could make the 
debt of one man a lien upon the property of another. It would 
be indirect, if not a direct mode of taking the property of one 
man and giving it to another. Nor can I perceive that the 
breach of the constitution is less flagrant in reviving the lien 
against the terre tenant than if it had never bound his proper- 
ty. The creation of the one and the resurrection of the other 
other would require powers equally miraculous. 

Judgment for plaintiff. 

Henry Zantzinger, for plaintiff. 

J. G. Clarkson, H. Mcllvaine, for defendant. 


Philadelphia Court of Common Pleas. 


IN THE MATTER OF THE LAST WILL OF JOHN COOK, DECEASED. 


1. In the case of a will and codicil where the concluding words of the codicil, 
and the name of the testator attached thereto are torn off, the name and seal 
to the will remaining entire: Held that the codicil was cancelled by the act 
of tearing; and thatit lay upon the party who wished to establish it to show 
that the cancellation was done by accident or mistake, or without an intention 
to revoke. 

2. In such case the legal presumption is that the tearing was done by the tes- 
tator himself when he was of sound mind. 

8. In tearing the name from the codicil a part of the will written on the oppo- 
site side of the sheet was also torn; and the jury were instructed that if by 
mistake, intending only to cancel the codicil the testator tore off a part of the 
will, forgetting that there was writing on the other side, the will would not 
thereby be cancelled; Held, that the jury might have been instructed as mat- 
ter of law that there was no cancellation of the will. 


The facts of the case appear in the following opinion of the 
court delivered by Hon. JAMES CAMPBELL. 


The will and codicil produced in this case were written on 
both sides of a half sheet of paper. The will occupied the whole 
of one side of the half sheet and about one-half 

VoL. x.—No. 8.—v. 


of the other 
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side. The codicil filled the remaining part of the half sheet. 
The name of the testator and the concluding words of the codi- 
cil containing these words ‘‘ Seventh day of December, in the 
year of our bee one thousand eight hundred and thirty-nine,”’ 
were torn off. The name and seal to the will remained entire, 
but in cancelling the codicil in the manner described, the part of 
the will written on the opposite side of the half sheet containing 
the words “residing Louis in the State of Missouri I bequeath 
my gold tch, chain and seals, excepting therefrom the stone 
seal which” were torn off. 

On the trial the jury were instructed that the codicil was can- 
celled by the act of tearing, and that it lay upon the party who 
wished to establish it to show that the cancellation was done by 
accident or mistake, or without an intention to revoke; and 
further, that the legal presumption was that it was done by the 
testator himself when he was of sound mind. The remaining 
part of the case was left to them as a matter of fact, and they 
were asked to say whether it was the intention of the testator, 
by the act of tearing, to destroy both will and codicil. They 
were instructed that if he had run his pen through his name to 
the codicil, or had crossed it, the codicil would have been can- 
celled, but that the will would still remain valid; that if he had 
torn the paper lengthways, tearing both will and codicil alike, 
there could not have been a doubt of his intention to destroy 
both will and codicil; but that if by mistake, intending only to 
cancel the codicil, he tore off a part of the will, forgetting that 
there was writing on the other side, the will would not thereby 
be cancelled. 

Principles bearing a strong analogy to the present have been 
repeatedly established. Thus, if a testator draws his pen over 
part of his will, the part obliterated is only revoked, and the 
remaining portions of the will remain in full force ; Sutton vs. 
Sutton, Cowper 812; Martins vs. Gardiner, 8 Simons. 73. In 
Roberts vs. Round, 3 Hag. Ec. Rep. 552, where the first sheet 
of the will had been mutilated and different parts of it cut out, 
Sir John Nicholl, carrying out this principle, says, “ this muti- 
lation of the first sheet, leaving the signature untouched, would 
not be a total revocation: it would be a revocation of those par- 
ticular devises only.” The principle contended for on behalf 
of defendants, would, it seems to me, establish the doctrine that 
any mutilation of a will, no matter how unimportant the part 
destroyed, annuls the whole—he would then have to proceed 
but a step further and say, that any alteration in a will would be 
@ revocation, not pro tanto only, but total. 

The whole doctrine on this subject underwent a very thor- 
ough examination in the case of Bates vs. Holman, 3 Henning 
& Munford, 502. In that case the testator made a will to 
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which he afterwards subjoined a codicil, and then made a second 
will and annexed a postscript to it, by which he revoked all 
former wills and signed the postscript. The second will was 
cancelled by cutting his name out from the body of it, but leav- 
ing the postscript with his name subjoined to it. This paper 
was carefully preserved by the testator, as also his first will, 
both of which were found after his death. It was held that the 
postscript to the second will was a substantive revocation of the 
first will, and that the cancelling of the second will did not ne- 
cessarily cancel the postscript also, so as to set up the first as 
the will of the testator. 

In this case we have no evidence outside of the paper itself 
to shew why the testator so guardedly tore off his name to the 
codicil, leaving that to the will untouched. Parol evidence, if 
there was any such, might have been admitted to show that it 
was the intention of testator to destroy both will and codicil, 
but in the absence of any such testimony, looking at the instru- 
ment itself as the only evidence of intention, it appears to us 
that he only intended to cancel the codicil. Instead of being 
left to the jury as a matter of fact they might have been in- 
structed as a matter of law, that there was no cancellation of 
the will. The opinion of the Supreme Court in the case of 
Baptist Church vs. Roberts, 2 Barr 110, does not in any man- 
ner conflict with the views entertained in this cause. The name 
of the testator in that case was obliterated by a black line drawn 
across it, showing a clear intention to revoke the whole instru- 
ment. 

Counsel for plaintiff, W. W. Haly, Esq. 

Counsel for defendant, Theo. Cuyler, Saunders Lewis, and 
H. J. Williams, Esqrs. 


New York Court of Appeals. 


Before the Hon. Greene C. Bronson, presiding Judge, and Judges Jewert, 
Garpingr, Ruaeies, Hurteut, Harris, and Pratt. 


CHARLES OAKLEY rv. JOHN L. ASPINWALL, AND OTHERS. 


October Term, 1850.—9 N. Y. Leg. Obs. 45. 


1. Relationship to either party disqualifies a judge from sitting in any court. 
2. The express consent of the parties does not obviate the objection; but the 
judgment will be void, whether rendered by the related judge alone, or by a 
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court consisting of several, of whom he sits as one, though there be a quo- 
rum without him. 

3. The objection is not removed by the fact that the party related to the judge 
is indemnified against his liability, where such party is liable to execution 
upon the judgment. 

4. In the Court of Appeals, where an interested or related judge has sat, the 
judgment will be vacated on motion. 

5. The constitution of 1846 does not require that all the eight judges of the 
Court of Appeals should sit to make a quorum, and the statute declaring six 
a quorum is constitutional. 

6. It seems that where the sole judge of a court is related to one of the parties, 
and the law has made no provision for the case, still the related judge cannot 
sit, but such a case must wait for legislative provision. 


The respondent moved in March term, upon petition and af- 
fidavits, to vacate the judgment of reversal entered in this cause 
in December last, upon the following state of facts: The ap- 
peal was taken from the judgment of the Superior Court of the 
city of New York in favor of the plaintiff, upon a bill of excep- 
tions taken on the trial by the defendants. 


The action was debt upon a bond given by the defendants, 
one as agent and the others as sureties of John W. Baker, of 
Trinidad de Cuba, to discharge an attachment taken out by the 
plaintiff against said Baker and John Young, as non-resident 
debtors. The demand sworn to was stated to be upon a judg- 
ment rendered in the Supreme Court of this State: and the 
condition of the bond was to pay so much as was justly due the 
plaintiff by Young and Baker at the time of the attachment, on 
account of any debt claimed and sworn to as an attaching cred- 
itor. On the trial, the record of the judgment showed that no 
process was served upon Baker and he did not appear, and the 
plaintiff gave evidence to prove that Baker was jointly liable as 
a partner with Young for the demand recovered. The defend- 
ants excepted to the ruling of the judge, 

That the demand proved was such as sworn to, and also, 

That the evidence of joint liability was sufficient to be sub- 
mitted to a jury. 

The appeal was moved for argument at Norwich in July last, 
when Judge Bronson was absent and all the other judges pre- 
sent. Judge Strong stated that he was related to the appel- 
lants Aspinwalls within the 7th degree and declined to sit; 
whereupon the counsel for the appellant objected to going on 
with only six judges as his chances of getting five for reversal 
would be greater when Judge Bronson should be present. The 
respondent’s counsel protested against postponement to increase 
the appellants’ chances of success, when six, a lawful quorum, 
were present without Judge Strong; and upon the presiding 
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Judge intimating that there was good cause to postpone, the 
counsel offered to waive the objection to Judge Strong sitting, 
rather than submit to the delay. Judge Strong refused to sit, 
and the cause was put over for the term. 

At Buffalo, when the cause was about to be reached again, 
Judge Ruggles was absent, and Judge Strong stated in presence 
of the counsel of both parties, that as the defendants were in- 
demnified, if both counsel would say so in open court he would 
consent to sit. The counsel of the respondent agreed to do so, as 
he states, because the counsel for the appellants had threatened 
to postpone the argument again and in order to avoid the delay, 
but the counsel for the appellants denied such threat or any in- 
tention to ask a postponement. When the cause was called, 
both counsel assented that Judge Strong should sit, and admit- 
ted that Mr. Baker would save them harmless. Judge Strong 
thereupon took the papers and sat till the adjournment, about 
anhour. The argument continued all the next day, but Judge 
Strong was absent during the whole or greater part of the fore- 
noon session of near five hours. The affidavits were conflicting 
as to his being in at all during the session, one witness swear- 
ing that it was announced in the morning that he was sick, and 
two that he was not in during the session, but Judge Strong 
and the defendant’s counsel thinking he was in part of the 
time. 

In December, J. Shankland delivered an opinion for affirm- 
ance, in which J. Gardner concurred. Judges Bronson, Jew- 
ett, Cady and Hoyt, held that the demand of the plaintiff was 
not on, or did not arise on the judgment as against Baker, and 
and therefore the plaintiff had not proved such a demand as 
sworn to on attachment, and were therefore for reversal._— 
Judge Strong did not concur inthis, but held that there was not 
sufficient evidence of the joint liability of Baker, and that there 
should have been a nonsuit. No other judge concurred in this, 
but the five last named voted to reverse, and judgment was en- 
tered accordingly. 

Judge Strong was second cousin to the Aspinwalls, by con- 
sanguinity. 

H. P. Hastings, of counsel for the respondent, maintained the 
following amongst other positions: 

1. That the court had no right to reverse, on points arising 
upon a bill of exceptions, without the concurrence of five judges 
that some one point had been decided wrong, or some one ex- 
ception was well taken ; and that therefore the judgment should 
be vacated and a re-argument ordered. That it was manifestly 
absurd for this court to say to the court below, “‘ We are of 
Opinion you have erred upon this bill of exceptions, but don’t 
know upon which exception. That you will find out yourselves 
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the next time,”’ which would be all the majority voting to re- 
verse could say; and that the court below would be bound to 
decide all the points as they did before, their own opinion not 
being overruled. Code of Procedure, §§ 11 and 14. 

2. That the absence of Judge Strong from the bench during 
a large portion of the argument, after it was announced that he 
was absent on account of illness, rendered him incompetent to 
take part in the decision; and that his participation made the 
judgment void; as without his vote there would have been no 
such judgment; 2 R. S. 275, § 2, and Note of Revisors; 24 
Wend. 529, 30, 562, 3. 

That, whether it did so or not, it fully excused the counsel 
in disregarding his consent that Judge Strong should sit, as that 
was given in the expectation that he would sit and hear the ar- 
gument; and not that he would give a casting vote for reversal 
without hearing it. 

3. That the relationship of Judge Strong to the appellants 
rendered him incompetent to sit as a judge in the case, with or 
without consent, and that his participation or sitting as a judge 
in any manner made the judgment void; 21 Wend. 64; I Hill 
654; 8 Johns. R. 409; 13 id. 318; 21 Pick. 106; 7 Watts, 
228. 

As to the consent given by himself it amounted to nothing 
in law, but might be claimed to be binding upon him in point of 
honor. In answer to this he had only to say, that if he had 
unwisely and inadvertently consented to place his client’s rights 
in the hands of an incompetent judge, and his case had been 
lost by it, he should, if there had been nothing else to excuse 
it, feel bound, at the instance of his client, either to make the 
motion to vacate the judgment himself, or abandon the case and 
let other counsel do it. In this case, however, he felt fully 
justified in every point of view in making the motion himself, 
and supporting it with all the humble ability he possessed; and 
leave his course to the judgment of the court and the profession, 
on the grounds ; first, that the consent was forced from him by 
the most unwarrantable precedent established at Norwich, of 
delaying the cause for the absence of a judge, when a legal quo- 
rum were present, to increase the appellant’s chances of suc- 
cess, and which he had good reason to believe would be followed 
at Buffalo, if Judge Strong did not sit; seeond, that the rever- 
sal by a concurrence of minorities was unfair and illegal; and 
third, that the judge did not sit and hear the argument in pur- 
suance of the consent, and ought not to have voted if otherwise 
competent. 

F. B. Cutting, of counsel for appellants, insisted that ab- 
sence during part of the argument, did not disqualify a judge 
to decide ; that the relationship did not disqualify, because the 
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appellants were indemnified, and if it did, that the consent was 
binding, and that the judgment given by five judges was valid, 
no matter on what grounds they voted. 

Hurvevut, J.—The appellants Aspinwall were defendants in 
the judgment from which this appeal was taken, they were per- 
sonally liable to pay it, as between them and the respondent, 
and execution to enforce it might have gone against their prop- 
erty. They may have been indemnified, but that did not ex- 
empt them from primary liability on the judgment, and hence, 
did not divest them entirely of interest in the case. They were 
then parties to the suit, and having such an interest as to give 
rise to the objection now taken to Judge Strong’s participation 
in the decision of the cause, because of consanguinity to them, 
and the question is, what effect had such participation upon the 
judgment pronounced by this court ? 

The first idea in the administration of justice, is, that a judge 

must necessarily be free from all bias and partiality. He can- 
not be both judge and party, arbiter and advocate in the same 
cause. Mankind are so agreed in this principle, that any de- 
parture from it shocks their common sense and sentiment of 
justice. 
It was long ago reported on the authority of Holt, that the 
Mayor of Hertford was laid by the heels for sitting in judgment 
in a cause where he himself was lessor of the plaintiff in eject- 
ment, although he by the charter was sole judge of the court; 
1 Salk. 396. No information has reached us at this day, tend- 
ing to show that the treatment which the Mayor received on 
this occasion, was deemed too severe by his cotemporaries, al- 
though his apology, to wit: ‘‘that he was the sole judge of the 
court —has been held by some modern judges to excuse them 
for determining upon matters and cases in which their relations 
were parties or were interested. But it seems to me far bet- 
ter that causes as to which the sole judge of a court is presumed 
to be biased in favor of one of the parties, should remain un- 
determined until the legislature should provide an appropriate 
tribunal for their decision, than that the principle which de- 
mands complete impartiality in a judge should ever be violated. 
The urgency of a particular case is not so much to be regarded 
as the elevation and honor of courts of justice, whose dignity 
and purity constitute the main pillar of the state. 

Partiality and bias are presumed from the relationship or con- 
sanquinity of a judge to the party. This presumption is con- 
clusive, and disqualifies the judge. A justice of the peace who 
was a son-in-law of the plaintiff insisted on retaining jurisdie- 
tion of a cause, notwithstanding it was objected against by de- 
fendant ; and the Suprreme Court held that this was of itself 
evidence that the trial was not fair and impartial, and reversed 
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the judgment. Bellows, &c., vs. Pearson, 19. Johns. R. 172. 
In the case of The Washington Insurance Company vs. Pierce, 
et al., 1 Hopkins’ Ch. R. 1, Chancellor Sandford declared that 
it is a maxim of every code in every country that no man should 
be a judge in his own cause ; but it is not left to his discretion 
or to his own sense of decency, whether he shall act or not; 
that when his own rights are in question, he has no authority to 
determine the case—that so well was this principle understood 
that in every court consisting of more judges than one, the 
judge who is a party in a suit takes no part in the proceedings 
or decision of the cause, and that he knew of no example of the 
contrary conduct in this country. 

The provisions of our revised statutes on this subject profess 
to be merely declaratory of universal principles of law, which 
make no distinction between the case of interest and that of re- 
lationship, both operating equally to disqualify a judge. Hence 
the statute declares, that “No judge of any court can sit as 
such in any cause to which he is a party, or in which he is in- 
terested, or in which he would be disqualified from being a. ju- 
ror by reason of consanguinity or affinity to either of the par- 
ties.” 2 Rev. Stat. 275, § 2, Revisers’ Notes; 3 R. 8S. 694. 

After so plain a prohibition, can any thing more be necessa- 
ry to prevent a judge from retaining his seat in the case speci- 
fied ? He is first excluded by the moral sense of all mankind; 
the common law next denies him the right to sit; and then the 
revisers of our law declared that they intended to embody this 
univerrsal sentiment in the form of a statutory prohibition, and 
so they placed this explicit provision before the legislature, who 
adopted it without alteration, and enacted it as the law. The 
exclusion wrought by it, is as complete as is in the nature of 
the case possible. ‘The judge is removed from the cause and 
from the bench ; or if he will occupy the latter, it must be only 
as an idle spectator and not asa judge. He cannot sit as such. 
The spirit and the language of the law are against it. Having 
disqualified him as a judge, the statute further declares that he 
can neither decide nor take part in the decision of the cause as 
to which he is divested of the judicial function. Nor ought he 
to wait to be put in mind of his disability, but should himself 
suggest it and withdraw, as the judge with great propriety at- 
tempted to do in the present case. He cannot sit, says the 
statute. It is a legal impossibility, and so the courts have held 
it. Edwards vs. Russell, 20 Wend. R. 63; Foot vs. Morgan, 
1 Hill, R. 654. 

The law applies as well to the members of this court as to 
any other; or, if there be any difference, it is rather in favor 
of its more stringent application to the judges of a court of last 
resort, as well because of its greater dignity and importance as 
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a tribunal of justice, as that there is no mode of redress ap- 
pointed for the injuries which its biased decisions may occasion. 
The law and the reasons which uphold it apply to the judges of 
every court in the State, from the lowest to the highest. 

It was, however, urged at the bar, that although the judge 
was wanting in authority to sit and take part in the decision of 
this cause, yet that having done so, at the solicitation of the re- 
spondents’ counsel, such consent warranted the judge in acting, 
and is an answer to this motion. 

But where no jurisdiction exists by law, it cannot be con- 
ferred by consent; especially against the prohibiting of a law 
which was not designed merely for the protection of the party 
to a suit, but for the general interests of justice; Low vs. Rice, 
8 J. R. 409; Clayton vs. Per Dun, 13 J. R. 218; Edwards ys. 
Russel, 21 Wend. R. 68; 21 Pick. R. 101. 

It is the design of the law to maintain the purity and impar- 
tiality of the courts, and to ensure for their decisions, the re- 
spect and confidence of the community. Their judgments be- 
come precedents which control the determination of subsequent 
cases, and it is important in that respect that their decisions 
should be free from all bias. 

After securing wisdom and impartiality in their judgments, 
it is of great importance that the courts should be free from 
reproach, and the suspicion of unfairness. The party may be 
interested only that his particular suit should be justly deter- 
mined ; but the state, the community is concerned not only for 
that, but that the judiciary shall enjoy an elevated rank in the 
estimation of mankind. 

The party who desired it might be permitted to take the haz- 
ard of a biased decision, if he alone were to suffer for his folly; 
but the State cannot endure the scandal and reproach which 
would be visited upon its judiciary in consequence. 

Although the party consent, he will invariably murmur if he 
do not gain his cause, and the very man who induced the judge 
to act, when he should have forborne, will be the first to ar- 
raign his decision as biased and unjust. 

If we needed an illustration of this, the attitude which the 
counsel for the moving party in this case assumed towards the 
court, the strain of argument which he addressed to it, and the 
impression which it was calculated to make upon an audience, 
are enough to show that whatever a party may consent to do, 
the State cannot afford to yield up its judiciary to such attack 
and criticism as will inevitably follow upon their decisions, 
made in disregard of the prohibitions of the law under consid- 
eration. 

The constitution of 1846 has been referred to, but so far as 
I can perceive, it is silent on this subject. It declares that 
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there shall be a Court of Appeals composed of eight judges ; 
but does not define its jurisdiction, nor enter into the details of 
its organization; and in the absence of an express declaration 
to that effect, it is not to be intended that the framers of the 
constitution designed to abrogate the great and salutary rule 
which disqualifies a judge from acting in the cases referred to. 
There is so much reason and fitness in the rule, that nothing 
short of a solemn and express declaration of the sovereign will, 
ought to be deemed sufficient to abrogate it. In the absence of 
such an expression in the constitution, it seems proper to hold 
that the jurisdiction conferred on the judges of this court in 
general terms, is subject to an implied exception in favor of the 
operation of the rule by which they would be excluded from 
sitting in cases where they may be interested or related to the 
parties. Such an exception is implied under the most compre- 
hensive grant of jurisdiction by statute; 4 Coke R. 118; 6 
Wingate’s Maxims, 160. And I perceive no reason why it 
should not be, under a constitutional grant of power. 

The views expressed by Judge Bronson in Pearce ys. Dele- 
mater, 1 Com. R. 1, in reference to the right of a judge of this 
court to sit in the review of cases, where he has taken part in 
the decisions in the court below, do not, I think, necessarily 
conflict with the doctrine I have endeavored to maintain, as 
there may be reason to believe that the framers of the new con- 
stitution designed to change the law on that subject, and as 
was said in that case, “ there was nothing in the nature of the 
thing which made it improper for a judge to sit in review upon 
his own judgments.” 

But the present case is different: the disqualification under 
consideration exists at common law, and is necessary in order 
to preserve the moral dignity of courts, and the due adminis- 
tration of justice; and since it was not embraced in the former 
constitution of the State, the silence of the new constitution on 
the subject, cannot be urged to show that it was the design to 
abrogate it. 

But it may be said that this court consists of eight judges— 
that a less number cannot constitute it, and therefore, from ne- 
cessity its members must sit in all cases. 

The constitution declares that it shall be “ composed of eight 
judges,” and omits to provide that a less number may consti- 
tute the court. The absence of such customary provision, has 
led some to suppose that the framers of the constitution de- 
signed to fix the number of judges inflexibly at eight, although 
it would be extremely difficult to assign any reason for their 
having done so. 

I think it is rather to be presumed that the design was to 
create an efficient court, one capable in view of the accidents 
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of life, of assembling and conducting business with reasonable 
facility, and that no unnecessary obstacle was designedly pre- 
sented in its very constitution, to the convenient discharge of 
its duties. It is, I think, safe to conclude, that the omission to 
declare that a less number than eight might constitute the 
court, was either accidental, or it was designed that the legisla- 
ture should determine what number should make a quorum. 
I incline to adopt the latter view, which seems to derive sup- 
port from § 25 of art. 6, of the constitution, which directed that 
the legislature at its first session after the adoption of the con- 
stitution should provide for the organization of the court. 

The constitution did not prepare the court for service. It 
declared that such a tribunal should exist, provided from what 
number and classes of judges it should be constituted, enjoined 
upon the legislature the duty of organizing it, and left its juris- 
diction and course of procedure to be defined by law. 

Legislative action was necessary, before the court could be 
said to exist for any practical purpose. Without this it could 
not have assembled and given audience to suitors, and it owes 
its being not more to the constitution than to the act of 1847, 
and subsequent statutes which fashioned and endowed it with 
form and legal vitality. 

The constitution called for the court, and presented the ma- 
terials of which it might be formed, and the legislature under 
the express authority of the constitution organizedit. The au- 
thority to organize implied a right to ordain whatever was neces- 
sary or fit in order to form the court and give it efficient action, 
without going counter to the constitution, which is silent on the 
subject of a quorum. The legislature then having before them 
the materials for composing the court, and rejected none of it, 
were at liberty, I think, to dispense with the attendance of so 
many of the judges, as in their wisdom might be deemed expe- 
dient in order to guard against accident, render the court capa- 
ble of efficient action, and to avoid the necessity of any judges 
sitting when interested or related to a party to a suit. This 
was the first step to be taken in the act of organization, and 
most necessary to its success; and I am inclined to concede to 
the legislature complete authority over this subject to the extent 
assumed by the statutes referred to. 

It being provided by law that six members of the court shall 
constitute a quorum, a judge who is interested or related to a 
party to a suit cannot be required to act from necessity, unless 
where at least three of the judges may be so circumstanced—a 
case not likely to occur. 

It appearing then that Judge S. could neither lawfully hear, 
nor take part in the decision of this cause, but that he did both, 
I am of the opinion that no proper determination has been made 
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upon this appeal—that the judgment thus inadvertently enter- 
ed, and the remittitur ought to be vacated, and thatthe cause 
ought to be re-argued. 

Judges GARDINER, Ruae@ es, and Pratt, concurred. 

Judges Bronson, JEwert, and Harris, dissented. 

Judge TAYLOR, who was not present at the argument, took 
no part. 

Hereupon, Chief Justice Bronson insisted that eight judges, 
and no less, were a quorum by the constitution, and consequent- 
ly four, though a majority of the seven who heard the motion, 
could not grant it, not being a quorum. A vote was then taken 
upon the question, whether the motion was granted by the vote 
of four to three; upon which Gardiner, Ruggles, Hurlbut, Pratt 
and Harris voted in the affirmative, and Bronson and Jewett in 
the negative. 

An order was thereupon entered vacating the judgment of 
reversal, directing a re-argument. 


N. Y. Supreme Court. 


General Term—October, 1850.—(9 N. Y. Leg. Obs. 53.) 


Before EpmMonps, Epwarps and MircueE 1, Justices. 
EDWARD PLANT vy. THE LONG ISLAND RAILROAD COMPANY. 


I. Toallow a street in a city to be used for a railroad track, either upon its na- 
tural surface, or by tunnelling, is not a misappropriation of it, provided such 
use does not interfere with the free and unobstructed use of it by the public, 
as a highway for passage and re-passage. 

2. The temporary inconvenience to which the adjoining proprietors are exposed 
while the work of excavation and tunnelling is going on, is damnym absque 
injuria, and will not entitle a party to damages. Where the land of individ- 
uals is taken for a street in a city and compensation is made for it, the city 
has the right to appropriate the land so taken to all such legitimate uses and 
servitudes as custom and the public good require that a street shouldbe ap- 
propriated, without making further compensation. 


The facts sufficiently appear in the opinion. 
A. H. Dana, for the plaintiff. 
H. F. Clark, for the defendant. 


Epwarps, J.—This action was brought to recover damages 
for the injury which the plaintiff alleges that he has sustained 
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by reason of the construction of a tunnel by the defendants, 
through Atlantic street, in the city of Brooklyn. The bill of 
exceptions shows that the plaintiff was the lessee of a messuage 
and tenement situated upon said street, for the term of three 
years, and that during the continuance of his lease, the defend- 
ants excavated the street for the purpose of constructing the tun- 
nel, and that they were engaged in the work of excavation and 
construction for several months. It further appears that during 
this time the carriage way was laid open, and the passage way 
upon the side-walk was rendered narrow although it was sufli- 
ciently wide for persons to pass and repass. It also appears 
that the tenement possessed by the plaintiff was occupied as a 
retail dry goods store; and witnesses were called to show that 
he was injured in his business, while the work was in progress. 
Upon this state of facts, the defendants moved for a non-suit, 
which was denied by the circuit judge. The defendants then 
read their charter of incorporation, and the charter of the city 
of Brooklyn, and also read an ordinance of the common coun- 
cil of the city of Brooklyn, authorizing the defendants to con- 
struct the tunnel in question. The circuit judge then stated that 
this ordinance was a justification of the defendants, and a com- 
plete defence to the action, unless the plaintiff claimed to recov- 
er on the ground that the work was done negligently, unskil- 
fully, or improperly, and said that he would so charge the 
jury. To this decision the plaintiff's counsel excepted, and 
declined going to the jury on the question of negligence, or un- 
skilfulness, and submitted to a nonsuit, with leave to move to 
set the same aside. The form of the action was trespass on the 
case. 

It will be observed that the damages claimed are not for any 
permanent injury; and it is not pretended that the street was 
impaired or obstructed as a highway beyond the time necessary 
for the completion of the excavation. The simple question then 
before us is, whether the common council of the city of Brook- 
lyn had the power to pass the ordinance under which the de- 
fendants acted. 

The primary object of a street is to furnish a free passage to 
the public. It is for that end chiefly, that the soil is appropri- 
ated to the public use. Such being the case, there seems to be 
no good reason why the use should be confined to the natural 
surface of the soil, and why a new surface may not be created 
for the same purpose, either by tunnelling or excavation. If 
such new surface can be created, it must follow that it can be 
used in any way in which the original surface could be legally 
used; and it has been held at a general term of this court in 
the case of Drake vs. The Hudson River Railroad Company, 
that the laying of a railroad track upon a street in a city is not 
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such an exclusive appropriation of the street as obstructs orim- 
pairs the right of passage and re-passage, and, in reference to 
the convenience of the public, is legal. 

But that is not the question which arises here: for in this 
case, the tunnel is appropriated exclusively to the use of the 
defendants, and the question is, whether the common council of 
the city of Brooklyn had the right to authorize such an appro- 
priation. 

Although a highway in the country is, as a general rule need- 
ed for no other purpose than as a place of passage and re-pas- 
sage, yet the case is different as to a street in a populous com- 
mercial city. There are many uses to which streets in large 
cities are usually appropriated for the promotion of health, 
trade and commerce, and the public convenience, such as the 
construction of drains and sewers, and the laying of water and 
gas pipes. These are servitudes which are highly beneficial to 
the public, and in no way injurious to the private rights of in- 
dividuals. ‘They do not interfere with the surface of the street. 
They in no manner whatever impair the right of free passage 
and re-passage, neither are they injurious to the adjoining 
property ; on the contrary, they are either directly or indirect- 
ly advantageous. ‘There can be no doubt that a railroad in a 
city is calculated to promote trade and commerce, and it is 
equally clear that the public convenience is promoted by its be- 
ing constructed in such a manner that it can in no way inter- 
fere with the ordinary modes of conveyance. If such be the 
case, we can see no good reason why it is a misappropriation of 
the street to allow it to be tunnelled for a railroad, any more 
than it is to allow it to be excavated for sewers, or water or gas 
pipes. 

It is not denied, that to a certain extent the common council 
of the city of Brooklyn have the legislative control over its pub- 
lic streets. And they are expressly authorized to make and 
establish all such ordinances, by-laws and public regulations, 
not contrary to the constitution and laws of the State, as may 
be proper for the good government and order of the said city 
and its inhabitants, and the regulation of the trade and com- 
merce of the city. Laws 1884, ch. 92, p. 100, § 27. 

It is under this general power that they may create or author- 
ize those urban servitudes to which the streets in large cities 
are usually appropriated, and if the work in question is benefi- 
cial to trade and commerce, it would seem to be within the pro- 
vince of the common council to authorize its construction. 

It is said, however, that this power is qualified by that pro- 
vision of the constitution which requires that compensation shall 
be made to the owner of private property taken for public use. 

As far as we are aware, it has not been customary in this 
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state, where the streets of cities have been appropriated to le- 
gitimate public uses, for the promotion of health, trade or com- 
merce to make compensation to the owners of adjoining lands. 
The reason of this undoudtedly is, that the streets are laid out 
for such purposes, as well as for highways ; and when the prop- 
erty of individuals is taken for streets, and the city makes com- 
pensation for the property so taken, it purchases and pays for 
the right to appropriate the land to all such legitimate uses, as 
custom and the public good require that a street should be ap- 
propriated. 

But, again suppose that no compensation has been made to 
the owners of the adjoining lands, and no consent has been ob- 
tained from them, how can the plaintiff take advantage of it in 
this suit? He does not claim damages for trespass upon land 
owned or possessed by him, nor for an injury done to the soil 
in front of his lot. He claims consequential damages for inju- 
ry alleged to have been done to his business, arising from the 
obstruction of the street along the whole extent of the excava- 
tion. If this be an injury, it is one which a person not living 
upon the street might have sustained equally with the plaintiff. 

There were two cases cited upon the argument, which it was 
contended, sustained the claim set up by the plaintiff. Fletcher 
vs. The Auburn and Syracuse Railroad, 25 Wend. 462; Trus- 
tees of the Presbyterian Society of Waterloo vs. The Auburn 
and Rochester Railroad Co., 3 Hill, 567. 

In the first of these cases the declaration alleged that the de- 
fendant had caused an embankment of the height of four feet to 
be made upon and across a street near the messuage and gar- 
den of the plaintiff, and that by reason thereof he could not 
have and enjoy his right of free and unobstructed passage and 
re-passage unto and upon the street to and from his garden and 
messuage, and was deprived of the use of the street, and besides 
that his messuage was, by reason of the embankment, frequently 
inundated with water, &c. The defendants justified under their 
charter of incorporation, which authorized them, whenever it 
should be necessary, to intersect or cross any road or highway 
between the villages of Auburn and Syracuse, to construct their 
railroad across the same, but that they should restore the road 
or highway thus intersected to its former state, or in a sufficient 
manner not to have impaired its usefulness. They then averred 
the necessity of intersecting the street, and that they restored 
it to its former state in a sufficient manner not to have impair- 
ed its usefulness. ‘To this plea the plaintiff demurred, and the 
court held that the meaning of the provision of the charter upon 
which the defendant relied, was “that the rood was to be re- 
stored to its former state, or in a manner not to impair its use- 
fulness: that is, in such a manner that the public might continue 
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to enjoy it as before.” But they held that if when thus re- 
stored, the plaintiff was deprived by reason thereof, of any right 
which he previously possessed, or was subjected to any injury, 
he was entitled to damages. 

If the plaintiff in the case before us, had claimed damages 
because the defendants, after they had finished the construction 
of the tunnel, had placed the street in such a condition that his 
use of it was permanently obstructed by a change of the grade 
and his messuage impaired by the flow of water caused by such 
permanent change, the case would have been analagous to the 
one cited. 

In the other case relied upon by the plaintiff, the defendants 
constructed their railroad upon the highway in front of the 
plaintiff ’s premises, without his permission, and without making 
compensation to him, and the plaintiff sued them in trespass.— 
The court there held, that the plaintiff was the owner of the 
soil of the highway, subject only to the public easement, and 
that the defendants could not use the highway for a railroad 
track, without making compensation. But this case also differs 
from the one before us. In the first place, the action was tres- 
pass for injury to the soil of the plaintiff. The soil which was 
appropriated by the defendants was a highway in the country. 
If the suit had been brought by a tenant of the premises not ad- 
joining the railroad, for consequential damages accruing from 
the temporary obstruction of the highway, while the defendants 
were laying their track, the ruling of the court would probably 
have been different, particularly if it had not appeared that the 
railroad was made without the consent of, or compensation to 
the owner. 

The conclusion, then, to which we have arrived, is, that the 
defendants, from aught that appears in the bill of exceptions, 
were, as regards the public at large, authorized to construct the 
tunnel in question, and that if the defendant has been injured 
by the temporary inconvenience to which he, as well as others, 
may have been exposed, during the continuance of the work, 
there being no complaint of negligence or unskilfulness, it is a 
case of damnum absque injuria, and the plaintiff is not entitled 
to damages. 

The motion for a new trial is denied. 
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Orphans’ Court of Philadelphia. 


GEORGE H. GAMBLE’S ESTATE. 
S. C. Select Cases in Eq. 489. 


1. By the common law, on the marriage of a man with a woman seised in pos- 
session of an estate of inheritance, the husband became seised of an estate of 
freehold in her right. On the birth of issue capable of inheriting the estate, 
the husband then became tenant by the curtesy initiate, and from thence 
seised of the land for life in his own right. But his estate was not consum- 
mate until the death of the wife. 

2. By the statute of descent and distribution in this State, the husband’s right 
as tenant by the curtesy shall take place although there be no issue of the 
marriage, in all cases where the issue, if any, would have inherited. 

3. This interest of the husband could Le sold by him; or levied upon and sold 
by a judgment-creditor for his debts. 

4. Butby the act of 1848, in relation to the rights of married women, this the 
husband cannot do. If the wife dies before the husband intestate, seised of 
an estate of inheritance, he will be entitled to enjoy the same during his life, 
in the same manner as a tenant by the curtesy consummate at common law. 
But during the life of the wife, he can neither sell, lease, charge, nor in any 
way affect her real estate, having no sort of interest therein ; nor future in- 
terest, except as distributee under the intestate law. And such is the true 
construction of the Act of 1848. 


July 15,1850. All the facts necessary for a full understand- 
ing of the point decided by the court, are sufficiently stated by 
the Judge who delivers the opinion. 

The opinion of the court was delivered by 

Kina, President.—This case comes before the court on ex- 
ceptions to the report of an auditor, appointed to distribute the 
proceeds of the real estate of George H. Gamble, deceased, sold 
under proceedings in partition. At the death of the decedent, 
in July 1845, his real estate descended to his eight children, one 
of whom, Augusta, on the 14th of October, 1848, intermarried 
with Charles D. Dickerson. On the 15th of December, 1849, 
a judgment was obtained by Daniel Price against Mr. Dicker- 
son. Price now claims that the portion of the proceeds of her 
father’s estate belonging to Mrs. Augusta E. Dickerson, shall 
be set aside during the life of her husband Charles D. Dicker- 
son, in order that Price’s judgment against him may be satified 
from the interest thereof. This claim is founded upon the sup- 
position that Dickerson had such an interest in his wife’s real 
estate, as was bound by the lien of Price’s judgment, according 
to the true construction of the act of the 11th of April, 1848, 
‘to secure the rights of married women.” This law declares 
‘that every species and description of property belonging to a 
single woman, shall continue to be the property of such woman 
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as fully after her marriage as before; and all property which 
shall accrue to any married woman during coverture, by will, 
descent, deed of conveyance, or otherwise, shall be owned, used, 
and enjoyed by such married woman as her own separate prop- 
erty ; and the said property, whether owned by her before mar- 
riage, or which shall come to her afterwards, shall not be sub- 
ject to levy and execution for the debts and liabilities of her 
husband, nor shall such property be sold, conveyed, mortgaged, 
transferred, or in any manner encumbered by her husband, with- 
out her written consent obtained, and duly acknowledged before 
one of the Judges of the court of Com. Pleas, that such consent 
was not the result of coereion on the part of her husband, but 
that the same was voluntarily given, and of her own free will.” 

Before the passage of this law, a judgment obtained against 
a husband bound the wife’s land to the extent of his interest 
therein, either as tenant of the freehold in right of his wife, or 
as tenant by the curtesy initiate; and if her land had been 
converted into money, under circumstances like the present, the 
judgment-creditor of the husband would have been entitled to 
the possession of the fund, and to take the produce of it during 
the husband’s life, giving such security for the ultimate restora- 
tion of t to the wife, or her representatives, as might be direct- 
ed by the proper court. Lancaster Bank vs. Stauffer, 10 Barr, 
398. This is precisely what is asked of us now. If this request 
is acquiesced in by the court, the effect will be a practical re- 
peal of the provisions of the act of we 1848, so far as re- 
spects the liability of the real estate of a married woman to the 
debts and responsibilities of herhusband. This certainly would 
be alike inconsistent with the letter as with the spirit of the 
statute. It would be against the letter, because that declares, 
that the property of the wife “shall not be subject to levy and 
execution for the debts of the husband,” and that it ‘shall not 
be encumbered in any manner by him without her consent.’’— 
It would be against the spirit of the act, which was and is to 
guard the property of the wife against the effects of the misfor- 
tunes, the follies, or the vices of the husband, and to secure to 
her the enjoyment of her own estate, unless she voluntarily 
parts with or encumbers it for her own purpose. 

A claim, therefore, so apparently at issue with the letter, 
principle, and policy of a statute law, would hardly have been 
made in a court of justice, unless something could be found in 
the statute giving it some color of plausibility. Accordingly, 
this is supposed to be discovered in the proviso to the 10th sec- 
tion of the act. This section enacts, that the real estate of 
married woman dying intestate “shall be distributed as is pro- 
vided for by the intestate laws of this Commonwealth: Provi- 
ded that nothing contained in this act shall be deemed or taken 
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to deprive the husband of his right as tenant by the curtesy.”’ 
This proviso, it is contended, from the generality of its expres- 
sion, secures to a husband all his former rights in his wife's es- 
tates of inheritance, as tenant by the curtesy. If this position 
is sound, then this proviso makes the general provisions of the 
law inoperative, so far as respects the rights which the common 
law and our statute of descent and distribution formerly gave 
the husband in his wife’s lands of inheritance. Let us briefly 
inquire what these rights were. Such an inquiry will enable us 
the better to ascertain what was meant by the legislature in 
employing the general words of the proviso of the 10th section 
of the act. 

By the common law, on the marriage of a man with a woman 
seised in possession of an estate of inheritance, the husband be- 
came seised of an estate of freehold in her right; on the birth, 
however, of issue of the marriage, capable of inheriting the es- 
tate, the husband became tenant by the curtesy initiate, and 
from thence seised of the land as tenant for life in his own 
right. But his estate did not become consummate until the 
death of the wife; although it had, after issue born, such a com- 
mencement as was respected by the law for many purposes.— 
After issue born, the husband alone did homage and became 
tenant to the lord paramount. And, if, under such circumstan- 
ces, the husband made a feoffment of the land, and afterwards 
the wife died, the heir of the wife could not, during the life of 
the husband, recover the land from his feoffee: Co. Litt. 30 (a.) 
A change, however, was made in the nature of the husband’s 
curtesy interest by our statute of descent and distribution, which 
declared “that a husband’s right as tenant by the curtesy shall 
take place, although there be no issue of the marriage, in all 
cases where the issue, if any, would have inherited.” This as- 
similated our law, as to the husband’s curtesy, to the custom of 
gavelkind, where a man might be tenant by the curtesy without 
having any issue born: Co. Litt. 30 (a.) That our statute of 
descents and distributions dispensed with the birth of issue as 
a constituent to curtesy initiate, seems to be the opinion of the 
court in The Bank vs. Stauffer, 10 Barr, 399. If this is so, 
and I can see no reason to question the position, then, indepen- 
dent of the effect of the act of the 11th of April, 1848, a hus- 
band, can, immediately after his marriage, sell his wife’s land, 
and the purchaser will hold the land during the life of the hus- 
band. And of consequence, a purchaser of the husband’s inter- 
terest in the wife’s land, at sheriff’s sale, under a judgment 
against the husband, will obtain an interest to the same extent. 

Was it then the intention of the legislature, in conserving 
the husband’s curtesy in the event of the death of the wife in- 
testate, seised of an estate of inheritance, to leave this species of 
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estate untouched by the law and in full vigor, or was it the in- 
tention simply to give him an estate for life in the nature of an 
estate by the curtesy consummate in lands of inheritance, of 
which his wife died intestate ? We are of opinion that the latter 
was the legislative intention, and for these reasons: First, be- 
cause’ of the collocation of the proviso, which is found in a sec- 
tion prescribing the disposition of the wife’s estate in case of 
her intestacy; indicating, therefore, that this provision in favor 
of the husband was part of a general scheme for the disposition 
of the wife’s real estate, should she die without making any 
special disposition thereof. Second, because, by a previous sec- 
tion of the same law, power is given to a feme covert to dispose 
of all her estate by will, without any reservation of any sup- 
posed interest of her husband therein, either as tenant by the 
curtesy or otherwise. Now if, by the proviso of the 10th sec- 
tion, it was intended to protect the husband’s curtesy in the 
wife’s estate in the absolute sense of the term, the legislature 
would hardly have, in the same law, given her the power to dis- 
pose of the whole estate by will, and thus enabled her to defeat 
at her pleasure that estate which it is supposed they intended 
to conserve to the husband. ‘Third, because a construction 
given to the 10th section of the act, securing to the husband all 
his previous common and statute law rights in his wife’s lands, 
as tenant by the curtesy initiate, would enable the husband to 
sell such lands and convey to the purchaser an estate therein 
for his, the husband’s, life, or to encumber them by mortgage 
or judgment to that extent; which would exactly defeat the 
policy upon which the law securing the property of married 
women is founded, which was to protect the property of the wife 
against any act of her husband, done without her consent, tend- 
ing to deprive her, during her life, of the use and enjoyment of 
her own estate. For these reasons, we are of opinion that the 
proviso of the 10th section of the act of April 11, 1848, means 
no more than this, that if the husband survives his wife who dies 
intestate, seised of real estate of inheritance, he shall be entitled 
to enjoy the same during his life, in the same manner as a te- 
nant by the curtesy consummate atcommon law. That during 
the life of his wife, he can neither sell, lease, charge, or in any 
way affect her real estate, having no sort of present interest 
therein, nor any future interest other than any distributee un- 
der the intestate laws, whose interest in the estate distributable 
under those laws comes into existence only on the death of the 
owner, without having made any other disposition of his estate. 
From these positions it follows that if the wife’s real estate dur- 
ing coverture is turned into money by act of law, such as a sale 
consequent on a decree for partition, or in any other manner, 
neither the husband nor any of his judgment-creditors has any 
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claim on the proceeds of such real estate, which belong abso- 
lutely and exclusively to the wife. 

It will be seen that the judgment of the court is founded on 
the construction given by them to the act of the 11th of April, 
1848, and not in reference to any supposed effect of the act of 
the 22d of April, 1850, on this case. This act declares, “the 
true meaning of the act of the 11th of April, 1848, is and here- 
after shall be, that the real estate of any married woman in this 
Commonwealth shall not be subject to execution for any debt 
against her husband on account of any interest he may have or 
may had therein as tenant by the curtesy, but the same shall be 
exempt from levy and sale for such debt during the life of the 
wife.” 

This section appears to have been passed to meet the case of 
Lefever vs. Witmer, 10 Barr, 505, in which the Suprme Court 
held, that the act to secure the rights of married women does 
not divest the right of a creditor, who had commenced suit, to 
have satisfaction out of the husband’s estate in the wife’s lands ; 
the court there declining to give the act a retroactive operation 
against a creditor who had brought an action and incurred costs 
at the time of the enactment of this statute, when there was no 
law to forbid the pursuit, with a view to obtain a lien and sat- 
isfaction out of the husband’s curtesy. This law of 1850 has 
no relation to the present case. Here the marriage of Agusta 
E. Gamble to Charles D. Dickerson, and the judgment against 
the latter, took place and was rendered after the act of April 
11, 1848, securing the rights of married women. We think 
we have shown Charles D. Dickerson never had any interest 
in his wife’s land which he could dispose of by conveyance, 
or encumber by lien; and hence the Act of 1850, which gives 
a retroactive operation to the act of 1848, has not, as the au- 
ditor seems to suppose, any relevancy to this case, which stands 
on the simple ground of the true intent and meaning of the 
proviso of the 10th section of the act of 1848, taken in con- 
nexion and considered with all the other parts of that law, and 
the policy that led to its enactment. 

Exceptions overruled, and report confirmed. 
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Supreme Court of New York. 


SHECIAL TERM,—BUFFALO. 


Before the Hon. James Muttert, one of the Assistant Justices of the S. Court. 


WILLIAM C. HALL AND JOHN T. HALL v. FREDERICK A. 
McKNIGHT. 


Proceedings by warrant under the act of 1831, to punish fraud- 
ulent debtors. 


1. The proceedings by warrant under the act of 1831, are for the benefit of the 
pursuing creditor, and he may, therefore, obtain a preference over the credi- 
tors; but such priority is not so absolutely established by the jndgment and 
demand, as to make a refusal to comply with the demand in self unjust. 

. The statute extends no further than to make the wnjust refusal of the judg- 
ment debtor to apply his money, money securities and available funds, to the 
payment of the judgment, a sign of an intention to delay or avoid the appli- 
tion of his property to the payment of the debt, equivalent to the act of trans- 
ferring or secreting his property for the same purpose, to put the debtor on 
a level with those who remove, or secrete or dispose of their property for the 
purpose of defrauding their creditors, and render him liable to be proceeded 
against in the same way. 

8. Although a judgment creditor who has demanded, requested or proposed to 
take the defendant’s money or things in action in payment of his judgment, 
and has been unjustly refused, may apply for and obtain a warrant, yet he 
must establish the facts and circumstances on which the warrant is founded, 
which must be the unjust refusal of the defendant to apply his rights in ac- 
tion to the payment of the plaintiff’s demand. 

4. What constitutes an uxjust refusal may be the subject of controversy before 
the officer who grants the warrant. 

5. The 7th section of the statute requires something more from a defendant 
than his simple denial of the facts and circumstances on which the warrant 
was issued, there should be an answer, plea, excuse or justification given to 
the charge made against him, to entitle him to a discharge. 

6. A bona fide intention of an insolvent debtor immediately to assign all his 
property for the benefit of his creditors generally, is ajust cause for refusing 
to apply his choses in action upon a judgment of one of his creditors: and a 
refusal founded on that intention is not so unjust as to render him liable to 
be proceeded against by warrant under the provisions of the statutes. 

7. Such an assignment, however, to be meritorious and void of suspicion, should 
be early made and should be frank and absolute, and should also contain a 
full and fairinventory of the property assigned not only for the purpose of 
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giving the assignee a better knowledge of, and more direct control over the 
assets entrusted to him, but to enable the creditors to call the trustee to ac- 
count. 

8. Whether, however, a debtor who has held on to his property for forty or 
fifty days after his known insolvency, and has, during that time, transferred 
all his real estate and some of his choses in action in payment of a preferred 
part of his creditors; hassold all his personal property liable to be taken in 
execution, under circumstances unusual, in a business point of view, if not 
suspicious, can give his intention to make a general transfer of the fragments 
of his property for the benefit of all of his creditors, as a just reason for re- 
fusing to apply his rights in action to the payment of a judgment creditor, or 
whether after this he can make a general assignment which will entitle him 
to the favorable consideration, which is claimed for an assignment which 
provides for an equality among creditors, seems doubtful. 


On the 17th day of January, A. D. 1848, the plaintiff ap- 
plied for and obtained a warrant against McKnight, under the 
act to abolish imprisonment for debt, and to punish fraudulent 
debtors, passed April 26, 1831, on the ground that on the 17th 
day of January inst.. they obtained a judgment against the de- 
fendant on contract, and for which he could not be arrested or 
imprisoned pursuant to the said act; that the amount due on 
the judgment was 5,179 50; that the said McKnight had due 
to him a large amount for goods sold and delivered by the said 
McKnight, and otherwise, and had divers notes and other evi- 
dences of debt, which he unjustly refused to apply toward the 
“a of said judgment. 

cKnight was brought up on the warrant on the 19th of Jan- 
uary instant, upon which he delivered his affidavit, stating that 
he had read the petition and affidavit, on which the warrant was 
issued, that he controverted, and on his information and belief, 
fully denied that he ever unjustly refused to apply to the pay- 
ment of said judgment mentioned in the petition and affidavit, 
any money, notes or other evidences of debt. The defendant 
admitted the judgment stated in the plaintiff’s papers, and all 
the other allegations contained therein, except the unjust re- 
fusal to apply his rights in action, &c., to the payment of the 
said judgment. 

Dennis Bowen, Esq., was then introduced as a witness on the 
part of the plaintiff, who testified in substance that on Monday 
the 17th instant, in the morning, and an hour or two after the 
above mentioned judgment was docketed, he made a demand of 
the defendant, that he should apply to the payment of this 
judgment, all of his notes, accounts and other evidences of debt 
which he had, and also any money which he had, or enough of 
them to pay the debt, at the same time informing him of the 
judgment ; that the said defendant replied to the said demand 
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in substance, that he could not give him his notes, accounts, 
evidences of debt, &c.; that he was going to make an assign- 
ment for the benefit of all his creditors; that he had got his 
assignment partly or nearly drawn, and was going to execute it. 

In a previous conversation on the 15th day of January in- 
stant, he asked him how much his assets amounted to; he said 
about fifteen or twenty thousand dollars, which consisted most- 
ly of accounts against people in Buffalo, and against steam- 
boats on the lake; that when he made the demand he asked 
him if he had made any assignment or transfer of his assets or 
choses in action. He said he had not. The warrant in this 
matter was taken out and delivered to the sheriff in about an 
hour after this demand. 

On his cross-examination, this wit1ess testified in substance, 
that he knew the plaintiffs, they lived in New York—one of 
them was at Buffalo about three weeks ago ; they gave him di- 
rections to manage this debt for them. The above judgment 
was recovered by confession on bond and warrant of attorney ; 
that at the time of obtaining this judgment, he held two ac- 
counts for about $270, an order on Mr. Tiffany for a note of 
about $600, and a note against Capt. Gardner for four or five 
hundred dollars, as collateral security for the note of six hun- 
dred dollars in the hands of Mr. Tiffany, to be given up when 
that note was paid. Tiffany had refused to give up the note 
which was in his hands; that he did not agree to take those 
notes and accounts in payment on the debt against the defend- 
ant. That on Saturday, the 15th instant, McKnight told him 
he was going to make an assignment for the benefit of all his 
creditors ; this was the assignment alluded to at the time of 
his refusal to apply his notes and accounts to the payment of 
this judgment; in the conversation on Saturday, he named Mr. 
Hawley for his assignee, and witness told him he had no objec- 
tion to Mr. Hawley. That on Monday, the 17th, after he had 
made the demand, he told the defendant he had better inform 
his counsel that a demand had been made of him: he never 
advised McKnight to make a general assignment; that Mc- 
Knight transferred the notes and accounts above mentioned 
to him, for the purpose as he said, of giving these plaintiffs a 
preference for a part of their debt. He had agreed to give 
them this preference, but said he did not wish to make any pre- 
ference in his assignment, but acknowledged that a part of the 
plaintiff’s debt ought to be preferred, and therefore he trans- 
ferred these accounts and notes to him. 

On direct examination resumed, this witness testified that 
there was nothing said about the notes and accounts which he 
held in his hands when McKnight gave the bond and warrant. 
McKnight had told him several times within the last two or 
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three weeks, that he had turned out property to secure some of 
his creditors. He said that when he failed, he owed about 
$50,000, and that at the time of the conversation, he owed 
about $30,000. He told him he had turned out some vessels 
to Mr. Soit to secure him; that there was no assent on his part 
to defendant’s making a general assignment. 

On cross-examination, he testified that he received the above 
notes and accounts, on the statement by defendant ; that he 
gave them to him for the benefit of the plaintiffs, instead of 
preferring them in his general assignment, which: he said he in- 
tended to make. 

Mr. Hawley was introduced as a witness on the part of the 
said defendant, and testified in substance, that he had been the 
attorney and counsel of the defendant; that the defendant 
some days ago directed him to draw a general assignment of 
all his property, for the benefit of all his creditors. That on 
Saturday, the 15th of January, inst., he had made a draft of 
such assignment, which was engrossed on Monday morning by 
his clerk ; about quarter to nine o’clock on Monday morning, 
he went into his office with the engrossed assignment in his 
pocket, and intended to go immediately to Mr. McKnight’s 
store to have it executed. That he sat in his office three or four 
minutes when Mr. McKnight came in and told him that Mr. 
Bowen had made a demand of his property on the judgment 
in favor of the plaintiffs. That the defendant asked witness if 
he had prepared the assignment, and proposed to execute it 
then, and he told him he had better not do it yet, but wait un- 
til he had consulted counsel; this was within fifteen or twenty 
minutes after Mr. Bowen’s demand; and that defendant had 
not made any inventory of his property to be assigned. 

On his cross-eXamination, this witness testified in substance, 
that from the time of the issuing of the warrant in this case on 
the 17th instant, until the 19th instant, the defendant secreted 
himself to avoid the arrest on the warrant. That on the 19th 
instant, he gave himself up voluntarily on this and the other 
warrants returned at the same time. That during the time that 
the defendant secreted himself, he confessed judgments to some 
of his other creditors to the amount, in all, of about $12,000, 

One in favor of Asa Wilcox, for about $4,085 72. 

One in favor of J Happock and others for about $3,590 05. 

One in favor of James P. Provost, for about $2,161 60. 

One in favor of The Sackett’s Harbor Bank for about $1,- 

029 99. 

One in favor of 

One in favor of 

One in favor of 

One in favor of 
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All of whom took out warrants under the act of 1831, against 
the defendant, and on which hesurrendered himself at the same 
time that he submitted to the plaintiff’s warrant, That exe- 
cutions were also issued on some of the judgments, some on the 
18th, and some on the 21st instant. That the creditors in 
whose favor the judgments were confessed, had notice of the 
plaintiff’s warrant from him, the witness. The object of giving 
them notice, was that they might be placed on the same ground | 
as the plaintiffs. That since the defendant’s failure, which was 
on the 4th day of December last, he had transferred some of 
his property in payment of some of his debts; that he had sold 
some of his real estate, all except a lot on Pearl-street, which is 
subject to a mortgage for the payment of the whole purchase 
money. ‘That since his failure he had transferred some of his 
papers, and choses in action in payment of some of his debts; 
that he had sold all his goods, amounting to seven or eight 
thousand dollars to his brother, and taken his brother’s notes; 
the sale was made before Mr. Bowen’s demand. The defend- 
ant’s brother, to whom he sold his goods was a young man, a 
little over twenty-one years old, and had for some time past 
been a clerk in Boston, and was there yet, and the goods still 
remained in the store occupied by the defendant. That he 
knew from the defendant that he recently owned a one-horse 
wagon, and a share in a vessel called the Cambria, and believed 
he still owned them, and that the vessel was at Detroit, detained 
by some pretended claim on her, and that he did not know 
where the wagon was. 

Le Roy Farnham was then called as a witness by the plain- 
tiffs, and testified that he was under-sheriff of the county 
of Erie; that he had in his hands the following executions, 
which were received on the respective days mentioned in the 
schedule following : 

Asa Wilcox vs. McKnight—$4,085 72, interest from Jan. 
17, 1848. Received January 18, 1848. 

Jacob Happock, and others, vs. Same—$3,590 05, interest 
from January 18, 1848. -Rec’d January 18, 1848. 

James P. Provost vs. Same—$2161 60, interest from, 18th 
January, 1848. Rece’d 18th January, 1848. 

The Sackett’s Harbor Bank vs. Same—$1,029 99, interest 
from 20th January, 1848. Rec’d Jan. 21, 1848. 

That he had been directed by Mr. Sherwood, the attorney 
for said Happock, to levy the execution on the goods in the 
store occupied by the defendant ; that he had no other direc- 
tions on the other executions than the general one to collect 
the amount out of the defendant’s property, and that he had 
made no actual levy. 

Upon the above mentioned case, the counsel for the plaintiffs 
moved for a warrant to commit the defendant. 
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Mo .teztt, J.—The only ground upon which this warrant was 
issued, and upon which the commitment of the defendant is 
demanded, is his refusal to apply his notes, accounts, and evi- 
dences of debt, to the payment of the plaintiff ’s judgment upon 
the demand of Mr. Bowen, on the 17th instant. 

On the part of the plaintiffs, it is claimed that a judgment 
creditor whose claim has been established by a court of compe- 
tent jurisdiction, and who has demanded the application of the 
defendant’s things in action, interest in some public or incorpo- 
rated stock, money, or evidences of debt, to the payment of his 
judgment, has acquired a prior right over other creditors, so 
perfect and absolute, that a refusal to comply with it, is in it- 
self unjust, and incapable of any explanation or excuse. In fact, 
that the injustice cannot be controverted. 

The case of the Jefferson County Bank vs. Prime, Ward & 
Co., 5 New York Leg. Obs. p. 409, is referred to as sustaining 
the above claim of the plaintiffs. I have read that case with 
profound respect for the learning and research of the Hon. Jus- 
tice who decided it, and acknowledge that some expressions con- 
tained in the opinion, give countenance to the assumption of the 
plaintiffs’ counsel. I concur most fully with all the arguments 
of that learned jurist, going to show that the proceedings by 
warrant, under the act of 1831, are for the benefit of the pur- 
suing creditor, and that he may thereby obtain a preference 
over other creditors. But I cannot perceive how such priority 
is so absolutely established by the judgment, or by the judg- 
ment and demand, as to make a refusal to comply with the de- 
mand, in itself unjust. 

Previous to the law of 1831, a judgment was not a lien on the 
defendant’s personal property, and his choses in action could 
not be reached, even by an execution at law. Up to the time 
that the plaintiff had obtained a lien on the defendant's person- 
al property by execution, or on his choses in action by proceed- 
ings in equity, the defendant’s right of disposing of such prop- 
erty bona fide was not abridged. ‘There is nothing in the act 
of 1831 directly altering this law, and the rules of decision on 
these subjects generally have remained the same since the said 
act, as they were before. Does the true construction of the act 
of 1831 necessarily produce the effect claimed by the plaintiffs ¢ 
As the history and laws of a country have a very intimate re- 
lation to each other, so the history of any particular act of le- 
gislation, may with propriety, be referred to, as a means of 
ascertaining its object and true meaning. The history of the 
act “to abolish imprisonment for debt, and to punish fraudulent 
debtors,” is not involved in obscurity. The act was the result 
of a strong public sentiment openly and freely discussed. Im- 
prisonment for debt was denounced as barbarous, anti-republi- 
can, cruel, and unjust. It was admitted that the debtor’s prop- 
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erty, in whatever form it might be, should be sacredly holden 
for the payment of his debts, but that his personal liberty should 
not be forfeited by his poverty. The demands for legislation 
on this subject, were answered only by arguments against its 
policy. It was said to be impracticable to make a law to exon- 
erate the honest debtor from imprisonment, which would not be 
available by the dishonest. That the dishonest debtor, who was 
really rich, might convert his property into money, stocks, bonds 
and mortgages, or other cash securities, which could not be 
reached by execution at law, set his creditors at defiance, and 
live comfortably onthe income of his secreted estate, if he was 
exonerated from the dread of the jail limits. Long before 1831, 
legislative attempts were made to secure the abolition of impris- 
onment for honest debtors, and to guard against the above ob- 
jections. One bill was proposed to the legislature, abolishing 
imprisonment for debt generally, but giving the plaintiff who 
claimed a right to imprison his debtor, on account of some spe- 
cified frauds, a privilege to suggest on his declaration the frauds 
upon which he claimed that right, and call upon the defendant 
to answer them. These suggestions, if denied, were to be tried 
by a jury, and the judgment in the cause was to contain an 
award of execution against the property, or against the proper- 
ty and person of the defendant, according to the finding of the 
jury. ‘This plan was considered as productive of too much liti- 
gation, and therefore failed. The act of 1831 was a more suc- 
cessful attempt to obtain the desired object of abolishing im- 
prisonment for debt, and to meet all the objections against such 
a system. It was not a primary or prominent object of that 
act to give any creditor, or class of creditors, a priority over 
others in the collection of their debts, though such priority might 
be the reward of vigilance in proceeding under it. 

The first section of the act of 1831, provides that no person 
shall be arrested or imprisoned on any civil process issuing out 
of any court of law or equity, in any suit or proceeding for the 
recovery of any money due upon contract, &c., or in other 
words abolishes imprisonment for debt. The act then proceeds 
to provide against the anticipated evils of the system. 

Sec. 3. Provides, That in all cases where by the preceding 
provisions of the act, a defendant cannot be arrested or impris- 
oned, it shall be lawful for the plaintiff, who shall have com- 
menced a suit, or obtained a judgment or decree against a de- 
fendant in a court of record, to apply to certain officers therein 
named, for a warrant to arrest the defendant in such suit:— 
Which warrant he will be entitled to, on adducing satisfactory 
evidence to the officer, by the affidavit of himself or some other 
person or persons, that there is a debt, or demand due to him 
from the defendant, amounting to more than $50, for which the 
defendant, according to the provisions of said act, cannot be ar- 
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rested or imprisoned ; and establish one or more of the follow- 
ing particulars:—1. That the defendant is about to remove 
any of his property out of the jurisdiction of the court in which 
such suit is brought, with intent to defraud his creditors: or, 
2. That the defendant has property, or rights in action, which 
he fraudulently conceals ; or that he has rights in action, or some 
interest in any public or corporate stock, money, or evidences 
of debt which he unjustly refused to apply to the payment of 
any judgment or decree, which shall have been rendered against 
him, belonging to the complainant : or—3. That he has assign- 
ed, removed or disposed of, or is about to assign, remove or dis- 
pose of any of his property, with intent to defraud his creditor ; 
or—4. That the defendant fraudulently contracted the debt, or 
incurred the obligation respecting which the suit is brought. 
This is all there is in the act respecting judgment creditors, 
and their newly assumed rights and powers. In proceedings by 
warrant under the act of 1831, a judgment creditor has no pre- 
ference over a plaintiff who has commenced a suit, except in 
the single case of the unjust refusal of the defendant to apply 
his rights in action, &c., to the payment of the judgment. A 
plaintiff who has barely commenced his suit, may apply for, 
and obtain a warrant, and all the benefits and priorities under 
it by showing that the defendant has committed, or is about to 
commit any of the frauds mentioned in the said 4th section, even 
that the defendant has rights in action, which he fraudulently 
conceals. Thus the pretended superior right of a judgment 
creditor to have the defendant’s choses in action applied to the 
payment of his judgment, may be obliged to yield to the supe- 
rior vigilance of a plaintiff who has barely commenced his suit, 
and instituted proceedings, on the fact that the defendant fraud- 
ulently conceals from him, the very rights in action, which the 
judgment creditor claims to have applied on his judgment. 
There is nothing in the act of 1831, that expressly gives a 
judgment creditor any higher right to have the defendant’s cho- 
ses in action applied towards the payment of his judgment, than 
he had before that act. The fact that his demand is established 
by a competent tribunal adds nothing to his right, as no statute 
or law makes a judgment a lien on the defendant’s personal 
property. The plaintiff gains no strength of priority or claim 
to the defendant’s rights in action, by the fact that he hasa judg- 
ment, nor is the defendant’s power to dispose of his personal 
property and choses in action diminished by the judgment of his 
creditor. When does a judgment creditor acquire that specific 
right which it is absolutely unjust to resist? Is the right ac- 
quired by the demand of the defendant’s notes, accounts, &c., 
on the judgment? It is true, that demand is a strong word, and 
is founded on a right; a right to demand a thing, is a right to 
have the thing demanded. But the word demand is not used 
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in the statute on this subject, it is used only in argument as the 
means of provoking a refusal, as though there could be no re- 
fusal without a previous demand. Why not use the word re- 
| te which is equally as effective in producing a refusal, and 
does not indicate even a claim of right. All the rights which 
the statute of 1831 gives a judgment creditor over others who 
have commenced suits, is one more ground for suing out a war- 
rant, and therefore, one more means of gaining a priority over 
other creditors, but his priority is to be acquired by his war- 
rant, not assumed for the purpose of entitling him to a warrant. 
It appears to me that the statute under consideration extends 
no further than to make the unjust refusal of the judgment debt- 
or to apply his money, money securities and available funds, to 
the payment of the judgment, a sign of an intention to delay or 
avoid the application of his property to the payment of the debt, 
equivalent to the act of transferring or secreting his property 
for the same purpose, to put the debtor on a level with those 
who remove, or secrete, or dispose of their property, for the 
purpose of defrauding their creditors, and render him liable to 
be proceeded against in the same way. 

Although a judgment creditor who has demanded, requested 
or proposed to take the defendant’s money, or things in action, 
in payment of his judgment, and has been unjustly refused, may 
apply for and obtain a warrant, yet he must establish the facts 
and circumstances on which his warrant is founded. The fact 
on which the warrant in a case like this is founded, is the unjust 
refusal of the defendant. The statute requires something more 
than a bare refusal ; it must be an unjust refusal. If the bare 
refusal was in itself considered unjust, illegal, &c., there was no 
need of the adverb unjustly to qualify the refusal. The bare 
word refuse would have been sufficient, and the bare act of re- 
fusal by the defendant, would have entitled the plaintiff to the 
warrant, and enabled him to sustain it, and put his rights un- 
der it beyond all controversy on the part of the defendant.— 
By the 7th section of the act, on the appearance of the person 
arrested before the officer issuing the warrant, he may contro- 
vert any of the facts and circumstances on which the warrant 
was issued, and may at his option verify his allegations by his 
own affidavit. In case the warrant was founded on any of the 
intentions to defraud, mentioned in the 4th section of said act, 
the alleged fraudulent intention may be controverted. When 
the defendant’s unjust refusal to apply his rights in action, to 
the payment of the plaintiff’s judgment is the ground of the 
warrant, why may not the injustice of such refusal be contro- 
verted in the same way? The said 7th section makes no dis- 
tinction between this case and the others. It appears to me, 
that the qualification of the word refuse, indicates that there 
may be more than one kind of refusal; that if there is an un- 
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just refusal, there must be somewhere such a thing as a refusal 
which which is not unjust, and that whether the refusal in a 
particular case is unjust or not, may be the subject of contro- 
versy before the officer who issued the warrant. If the refusal 
is justified, the defendant will be discharged, but if the officer 
is satisfied that the allegations of the complainant are establish- 
ed, and that the defendant has done, or is about to do any one 
of the acts specified in the said 4th section, he shall commit the 
defendant ; then, and not till then, the plaintiff has secured the 
priority which is given to him by the statute, and the proceed- 
ings under it, although it may relate to the time of the unjust 
refusal. I therefore considered the refusal prima facie unjust, 
and permitted the defendant in this case, to controvert the facts 
and circumstances on which the warrant was founded, and to 
show, if he could, that his refusal to comply with Mr. Bowen’s 
demand was not unjust. Upon this, the defendant presented 
his affidavit, merely stating that he had read the petition and 
affidavit on which the warrant was issued, and that he contro- 
verted, and on his information and belief, fully denied that he 
unjustly refused to apply to the payment of the judgment men- 
tioned in the petition and affidavit, any money, notes, or other 
evidences of debt. It appears to me that the 7th section of the 
said act requires something more from the defendant, than a 
simple denial of the facts and circumstances on which the war- 
rant issued ; something like an answer to the charges made 
against him, he may verify his allegations by his own affidavit. 
I think allegations in this statute means that which is offered 
as a plea, excuse or justification ; but this point was not made 
on the hearing, and the plaintiff voluntarily assumed to prove 
the facts and circumstances on which the warrant was issued. 
The defendant then claimed to justify his refusal on the ground 
that he was at the time of the demand, in the act of making, 
had partly made, and was about to execute a bona fide assign- 
ment of his property for the benefit of all his creditors. 

This presents the question, whether a bona fide intention of 
an insolvent debtor, immediately to assign all his property for 
the benefit of his creditors generally, is a just cause for his re- 
fusing to apply his choses in action upon a judgment of one of 
his creditors, or whether a refusal founded on that intention is 
so unjust as to render him liable to be proceeded against by 
warrant, under the 3d, 4th, 5th and 6th sections of the act to 
abolish imprisonment for debt and to punish fraudulent debtors. 
The plaintiff claims that although a general assignment may be 
just to the creditors generally, it is unjust to him, because it 
violates his legally established priority. ‘This is arguing in a 
circle, or rather it is assuming the conclusion of the argument 
as a proposition to argue from. The judgment creditor obtains 
a priority only by warrant founded on an unjust refusal, and he 
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claims to assume his priority for the purpose of showing the refusal to be un- 
just. Suppose that the debtor had many creditors, some of whom had obtain- 
ed judgments, some commenced suit, and others had taken no legal steps to 
collect their debts, and no creditor had acquired any specific lien on his prop- 
erty, would a bona fide general assignment of all his property for the benefit 
of all his creditors be unjust to any one of them? It has long been a settled 
maxim in courts of equity, that equality among creditors, is equity. The Le- 
gislatures of this State and of the United States, have manifested their appro- 
bation of equality among creditors, or rather their disapprobation of prefercen- 
ces among creditors. The benefits of the two-third act, and of the act to ex- 
onerate the person of the debtor from imprisonment, are refused to such debt- 
ors as shall have preferred any of their creditors, and the late bankrupt act of 
the United States, withheld its favors from bankrupts who had made such pre- 
ferences. As far as I am acquainted with the sentiments of the business com- 
munity, a fair and honest assignment of all the property of an insolvent debtor 
for the equal benefit of all his creditors, has generally been considered com- 
mendable and satisfactory. I think such equality among creditors is in ac- 
cordance with the spirit of the legislation and jurisprudence of this State, and 
ought to be encouraged, and that a bona fide intention to give such equality, 
is a just reason for refusing the preference sought by a judgment creditor un- 
der the fourth section of the act of 1831. But such general assignment, to be 
entitled to the favorable consideration demanded for it should be early, full, 
frank and absolute. I doubt whether a debtor who has held on to his property 
forty or fifty days after his known insolvency, has during that time transferred 
a.l his real estate, and some of his choses in action, in payment of a preferred 
part of his creditors, has sold nearly all his personal property liable to execu- 
tion, under circumstances unusual, in a business point of view, if not suspicious, 
can give his intention to make a general transfer of the fragments of his prop- 
erty for the benefit of all his creditors, as a just reason for refusing to apply 
his rights in action to the payment of a judgment creditor, or whether after all 
this, he can make a general assignment, which will entitle him to the favora- 
ble consideration which is claimed for an assignment which provides for equal- 
ty among creditors. 

I also believe that such general assignment to be meritorious and void of 
suspicion, should be accompanied by a full and fair inventory of the property 
assigned, not only for the purpose of giving the assignee a better knowledge 
of, and a more direct control over the assets entrusted to him, but to enable the 
creditors to call the trustee to account. It cannot be denied that all dominion 
of an insolvent debtor over the assigned property is subject to suspicion, and 
especially when he has given his assignee, or his creditors, no power to call 
him"to a specific account. 

It is also shown in this case, that on the very day that Mr. Bowen made the 
demand, the defendant veluntarily confessed judgment to other creditors, to 
the’amount of ten or twelve thousand dollars, and permitted executions to issue 
on those judgments immediately. Whether this conduct is to be considered as 
evidence of the sincerity of the defendant’s professed intention, to make a fair, 
general assignment of what property he had left, or as an abandonment of that 
bona fide intention, it is equally unfortunate for him in this case. He has put 
it out of his power to do, what he says he intended todo. He cannot now pro- 
vide for that equality among his creditors, which he offers as a just cause for 
refusing to apply his things in action to the payment of the plaintiff’s judg- 
ment. His refusal, therefore, stands without any just cause. 

Under these views of the subject, I am clearly of the opinion that the plain- 
tiff’s allegations are substantiated that the defendant had rights in action, and 
evidences of debt, which he unjustly refused to apply to the payment of the 
plaintiffs’ judgment, and that he must be committed. 














